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The thirty-first annual 
convention of the Ameri- 
can Bankers’ Association will be in 
session at Washington, and possibly 
have finished its deliberations, when 
this issue of the JOURNAL reaches its 
readers. All signs point to an unu- 
sually large attendance and that 
many important matters affecting 
the banking interests will be. dis- 
cussed and acted upon. We noted in 
the September JouRNAL two resolu- 


The A. B.A. 


tions which will be introduced by 
Mr. Lewis E. Pierson of New York, 
one for the appointment of a bank- 
ers’ committee of five to confer with 
the joint committee of shippers and 
carriers now considering the adop- 
tion of a new uniform bill of lading; 
the other, a resolution that a stand- 
ing law committee of five memberé 
be appointed to provide ways and 
means to bring about uniformity og 
matters of banking law, with author“ 
ity to employ necessary counsel,’s 
Concerning this last resolution we 
published, in our last number, an 
article discussing the subject some- 
what in detail and showing the ad- 
visability of the Association taking 
up in this practical way the work of 
procuring improvement and uniform- 
ity in the laws affecting banking 
matters. In this connection, one of 
the subjects which we did not treat 
upon last month, but which we dis- 
cuss elsewhere in this number, is 
the matter of voucher-checks. The 
American Bankers’ Association should 
bring its powerful influence to bear in 
securing the adoption of a standard 
form of negotiable voucher-check, 
as one of a number of important 
matters wherein existing conditions 
can be bettered. 

There will also be introduced at 
the convention by Mr. N. B, Van 
Slyke, of Wisconsin, a_ resolution 
that Congress amend section 5137 
of the Revised Statutes so as to en- 
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able or permit banks located out- 
side of the so-called redemption cities, 
to accept real estate mortgage secur- 
ity not to exceed 20 per cent. of their 
loanable funds. We discussed the 
question of permitting national banks 
to loan upon real estate security in 
the September JourNaL. A further 
resolution will be offered by Mr. Van 
Slyke, we understand, to the follow- 
ing effect: “That to encourage the 
accumulation of surplus and undi- 
vided profits of banks, it is the opin- 
ion of the American Bankers’ Asso- 
ciation that Section 5200 of the 
U. S. Revised Statutes, restricting 
loans to individuals, firms, etc., to 
one-tenth of the capital stock, should 
be so amended as to allow such loans 
to the extent of one-tenth of their 
actual unimpaired capital employed, 
irrespective of the nominal capitali- 
zation.” 

In the next JOURNAL we will review 
the principal events of the Conven- 
tion at Washington, and any import- 
ant action taken. 


It is interesting to note 
that the New Jersey Court 
of Chancery has rendered 
a decision repudiating the doctrine 
of the New York Court of Appeals in 
the Totten case, as being judicial 
legislation and holding to the con- 
trary, that where a deposit is made 
in trust, and the depositor dies intes- 
tate leaving it undisturbed, having 
retained the pass book in her posses- 
sion, this is insufficient to establish a 
gift of the deposit inter vivos or to 
create a trust, and the intestate's ad- 
ministrator is entitled to the deposit 
as against the alleged beneficiary. 


Deposits 
in Trust. 
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The full text of this decision wi!! be 
found elsewhere in this number and it 
shows thatother courts are not will- 
ing to fall in with the New York judi- 
cial idea that where a subject prop- 
erly calls for legislative regulation, 
and such regulation is not forthcom- 
ing, it is within the province of the 
court to itself legislate upon the sub- 
ject although by so doing it over- 
turns established legal principles. 


A good illustration is af- 
forded of how desirable 
it is to have the \ego- 
tiable Instruments Law 
uniformly enacted in all the states 
by a decision which we publish in 
this number. An ordinary form of 
negotiable promissory note, except 
that it was payable “with exchange 
and collection charges’ drawn and 
payable in Minnesota, was purchased 
from the payees by a bank in Illi- 
nois. Under the Negotiable Instru- 
ments Law the negotiability of a 
note is not affected by a provision 
for payment ‘“‘with exchange” or 
“with costs of collection’’ and doubt- 
less the Illinois bank which purchas- 
ed this note, although Illinois has 
not as yet adopted the Negotiable 
Instruments Law, took same with- 
out any thought but that it was a 
marketable piece of nego‘iable paper 
upon which it could look to the in- 
dorsers for payment if the makers 
failed to pay at maturity and the 
note was properly protested. But 
what was the result? The bank sent 
the note to a bank in Minnesota 
for presentment and protest if not 
paid. The makers were insolvent 
and the note,was not paid when due, 


Note With 
Collection 
Charges. 
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but the collecting bank failed to pro- 
test it. The owner bank thereupon 
brought an action against the col- 
lecting bank for damages, but the 
Supreme Court of Minnesota has 
just affirmed a judgment holding 
that the owner had no cause of ac- 
tion. In other words, under the law 
of Minnesota, while a provision for 
payment ‘‘with exchange’ does not 
destroy negotiability, a provision 
for payment “with costs of collec- 
tion’’ does deprive the instrument of 
its negotiable character; hence, the 
court holds, the liability of the payees 
was not that of indorsers of a nego- 
tiable instrument and there was no 
necessity of protest. 

This case is only one illustration, 
of many, where conflicting state laws 
upon negotiable paper cause ioss to 
banks which are purchasers in mis- 
conception of particular state laws. 
The Negotiable Instruments Law has 
done away with a good deal of this 
conflict in a large number of states, 
but there are other states wherein the 
law has not yet been passed which 
have rules of their own, which do 
not- harmonize with the Negotiable 
Instruments Law, upon the negotia- 
bility or non-negotiability of notes 
and other instruments. Minnesota 
is one of these states. This case 
teaches the banks in other states 
that they cannot safely purchase 
notes governed by Minnesota law 
which, as part of their terms, pro- 
vide for costs of collection; or for 
attorney’s fees, for such a clause 
also makes a note non-negotiable 
in Minnesota. And it furthermore 
teaches that before paper governed by 
the law of any state which has not 
adopted the Negotiable Instruments 
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Law, is purchased, it is necessary 
to investigate the law of that state 
as to requirements of negotiability 
and to test the offered paper in the 
light thereof. 


The non-obligation of a 
bank to recognize or 
honor a mere oral de- 
mand by a depositor, for payment 
of his deposit, and the right of the 
bank to require a written order, 
such as a check or other writing, is 
shown by a decision of the Supreme 
Court of Indiana which we publish 
in this number. Thecourt says that 
“‘a banker may pay upon an oral 
order or direction, but under the 
usages of the banking business, he is 
not required to do so.’”’ The case 
was one where a depositor had sued 
his banker for an alleged balance of 
account. It is familiar law that a 
bank is not liable to an action by a 
depositor for his deposit unless de- 
mand is made therefor previous to 
suit. The only demand proved by 
the depositor, previous to bringing 
his action, was an oral request for 
payment. This the court held was 
not a proper demand. It defines a 
proper demand as one ‘‘when the de- 
positor during business hours pre- 
sents, or causes to be presented, at 
the bank his check, order, draft, re- 
ceipt, or other writing for the pay- 
ment of money in the amount de- 
sired, which writing, when honored 
and in the hands of the bank will 
be evidence of the authority and 
direction of the depositor to pay, as 
well as evidence of the payment.” 
While this proposition was consider- 
ed and thus decided by the coart, 


Bank and 
Depositor. 
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the facts in the particular case show- 
ed pretty clearly that there was no 
balance due the depositor, for which 
to make a demand, in any event. 
He had received credit in his account 
for a certificate of deposit of another 
bank, which proved non-collectible 
and worthless at the time of the de- 
posit. The court holds that the 


bank had a right to charge this back 
to the depositor and this left the 
balance the other way. 


A peculiar case has lately 
come before the Supreme 
Court of Indiana where- 
in a farmer of ordinary intelligence 
was tricked into affixing his signa- 
ture to a blank form of promissory 
note, believing all the while that he 
was signing a petition for presenta- 
tion to the court. The trick was 
accomplished by the person, who held 
the petition for signature, placing 
underneath one of its leaves a blank 
form of promissory note, with only 
the signature line projecting, hold- 
ing the two papers in such a way 
that, the farmer’s eyesight being 
poor, no thought entered his mind 
but that he was affixing his name 
to one of the pages of the petition, 
in the proper place for the signature, 
as pointed out to him. The note 
was filled out by the swindler, who 
was an attorney-at-law, and who 
signed his own name above that of 
the farmer and then discounted the 
note with a bank in Indiana. The 
Supreme Court of Indiana declines 
to hold the farmer liable as maker 
and the result is that the bank is 
the loser. According to the court, 
it will go as far as any in uphold- 


Fraudulent 
Note. 


LAW JOURNAL. 


ing the rule that where one has n<g- 
ligently signed a negotiable note, 
procured from him by fraud, he must 
pay it to an innocent purchaser, »ut 
the court shows there are some cases 
beyond the limits of this rule, and 
that this is one of them. The facts 
and decision, more fully reported in 
another part of the JouRNAL, should 
make interesting if not entirely wel- 
come reading. 


Disputes often arise 
between buyers and 
sellers, or between 
other debtors and creditors, as to 
the amount due by the one to the 
other, and it is a frequent practice 
for the debtor to draw and tender, 
or mail, to his creditor, a check for 
acertain sum with the provision that 
it is “in full of account to date.” 
The general principles governing the 
acceptance and collection by credi- 
tors of such checks are well settled. 
If the account or debt is a fixed sum, 
or liquidated, the creditor taking 
the check, notwithstanding it is re- 
ceived “in full,” may sue for and 
recover the balance due. But if the 
amount is uncertain, in dispute or 
unliquidated, his acceptance of the 
check ‘in full,’’ extinguishes the 
debt and bars his recovery of any 
balance which he may claim to be 
due him. 

An interesting case which illus- 
trates this has been decided by the 
appellate division of the New York 
supreme court and will be found 
published elsewhere in this number. 
Growing out of asale of paper pulp, 
which was damaged when delivered, 
a dispute arose between buyer and 


Voucher-Check 
“In Full.” 
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seller as to the amount due there- 
for. The buyer mailed his voucher- 
check to the seller, the voucher re- 
citing that it was ‘‘in full account 
as per statement on reverse side of 
this voucher,” and on the reverse 
side, “endorsement by the payee is 
acknowledged of full payment and 
satisfaction of the account” as sub- 
joined. The seller procured the cer- 
tification of the check by the bank 
upon which it was drawn; then, re- 
taining the check, notified the buyer 
of its refusal to accept the check in 
full settlement, and after demanding 
the balance claimed to be due, brought 
suit against the buyer. The decis- 
ion is that the amount of the debt 
in this case, being unliquidated, the 
seller’s acceptance of the check ex- 
tinguished the debt, and it had no 
right of action for anything further. 

Added interest attaches to this 
case from the fact that the check in. 
volved, was one of the voucher forms 
of check, and the decision is author- 
ity for the proposition that the par- 
ticular form used is a negotiable in- 
strument; for while the court did 
not discuss this point at all, it pro- 
ceeded on the assumption that the 
check was negotiable and applied the 
provisions of the Negotiable Instru- 
ments Law declaring the effect of 
certification for the holder as a dis- 
charge of the drawer upon the in- 
strument. 

The numerous forms of voucher- 
checks, however, of a non-negotiable 
character, which have come into use, 
are confronting the banks with a 
situation where they must take ac- 
tion against the continued use of all 
non-negotiable forms, such docu- 
ments being unsatisfactory and un- 
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safe items to receive on deposit, and 
objectionable also from the stand- 
point of the bank upon which they 
are drawn imposing, as they do, ad- 
ditional burdens upon the bank of 
payment, as paying agent of its de- 
positor, with reference to seeing that 
their various conditional require- 
ments are complied with, before 
making payment. 

In an article which we publish in 
this number, we discuss this subject 
more fully, suggest action by the 
banks against the non-negotiable 
voucher check and, further, advo- 
cate the adoption of a uniform nego- 
tiable voucher-check, as a_ stand- 
ard form, which will obviate, in the 
future, the necessity of special in- 
quiry and determination by the bank 
officer, who does not wish to give 
cash credit for a non-negotiable in- 
strument and who is constantly con- 
fronted with a variety of forms, as 
to negotiability or non-negotiability, 
in each particular case. 


We report a case from 


Corporation 
Note. 


Ohio in this number 
where a promissory note 
reciting ‘‘we promise to pay’’ was 
signed with the name of the corpora- 
tion and under it the name of “D. B. 
A.,”’ President. The holder of this 
note sought to hold D. B. A. per- 
sonally liable as being the joint note 
of the company and himself, but the 
court holds that it is the note of 
the corporation alone and D. B. A. 
is not personally liable. The opinion 
contains an instructive statement of 
the principles which underlie personal 
liability of officers of corporations 
where they sign notes in a represen- 
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tative capacity but fail to designate 
with sufficient clearness the principal 
or corporation for whom they are 
acting, and shows in what cases this 
construction will not apply and that 
the style of execution will be suffi- 
cient to make the instrument the 
obligation of the principal or cor- 
poration. 


A decision by the Supreme 
Court of Illinois will be 
useful for the attention 
of bankers. Husband and wife exe- 
cuted a joint note to a bank for 
$1,000 pledging certain securities as 
collateral. The collateral clause in 
the note provided that the securities 
were deposited, not only as security 
for the payment of the note, but 
also as collateral security for all 
other present and future demands of 
the bank against “the undersigned”’ 
due or not due. At the time it was 
given the bank held the individual 
note of the husband for $750. When 
the one thousand dollar note became 
due it was paid, but the bank re- 
fused to surrender the collateral claim- 
ing that, by virtue of the clause in 
question, it was entitled to hold the 
collateral as security for the pay- 
ment of the husband’s individual 
note for $750. The wife disputed 
this and, suing the bank for the 
value of the collateral, judgment was 
rendered in her favor. The court re- 
fuses to construe the collateral clause 
as pledging the securities for the in- 
dividual note of the husband. The 


Collateral 
Note. 
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reasoning from which it bases its 
decision will be found set forth else 
where. As many bankers in takinz 
collateral in cases of this characte: 
might think the contrary, the deci- 
sion, as said, is useful for attention. 


The Supreme Court of 
Massachusetts applies 
the proposition that a 
post-dated check is negotiable before 
its maturity, to an interesting state 
of facts which we publishin this num- 
ber. A man gave four post-dated 
checks to another by way of an ex- 
change ofchecks. The payee deposited 
them before maturity to his credit 
in bank and the cashier of the bank 
of deposit allowed him to draw 
against the credit. At maturity, the 
checks were protested and the bank 
in which they had been deposited 
compelled its cashier to take them 
off its hands, The cashier, as an in- 
dividual, then sued the drawer of the 
checks. The latter claimed he hada 
set-off against the payee and, as the 
cashier took the checks after matu- 
rity he contended they were subject 
to defense in his hands. But the 
court -holds that the checks were 
negotiable instruments before their 
maturity; the bank in which they 
were deposited for value before ma- 
turity took good title free from equi- 
ties, and that the cashier who ac- 
quired them after maturity, took 
the same enforceable rights which 
the bank had. 


Post-Dated 
Checks. 
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course of study of the rules of law and the established customs of busi- 
ness which have grown up and now exist in the United States 
governing the issue, use and redemption of the bank check. 


IV. NEGOTIATION (Continuep). 


. Negotiation of Order Checks. 
Place of Indorsement, 
3. Entire Check Must Go with Indorsement. 
. Negotiation Through Stipulated Channels. 
5. Indorsement by Partners and by Joint Payees. 


ee 


N the last number we treated of 
the negotiation of bearer checks, 
including the restrictive statute of 

Alabama, the effect of indorsement 

in full of a bearer check, and the 

reasons underlying the commercial 
rule that where a check is indorsed 
in blank, its subsequent indorsement 
in full does not change the bearer 
character of the paper. 

We will now approach the subject 
of negotiation and transfer of checks 
payable to order. 


l 


NEGOTIATION OF ORDER CHECKS. 


A bearer check is transferred by 
mere delivery, but a check payable 
to order of a specified payee is trans- 
ferable by indorsement, completed 
by delivery. The two title-conveying 
forms of indorsement are (1) in 
blank and (2) special, or indorse- 


ment in full. The blank indorsement 
specifies no indorsee and is made by 
merely writing the name of the in- 
dorser on the check. An instrument 
so indorsed becomes payable to 
bearer and may be negotiated by 
delivery. Aspecialindorsement speci- 
fies to whom, or to whose order, 
the instrument is payable, and the 
indorsement of such indorsee is neces- 
sary to the further negotiation of 
the instrument. It is true that the 
title of a check payable to order may 
be transferred by the payee, by mere 
delivery without indorsement, but 
such a transfer subjects the check to 
equities in the hands of the trans- 
feree. It is only by indorsement to 
a bona fide indorsee for value, be- 
fore maturity, that the latter may 
acquire an enforceable title, free from 
equities or defenses between prior 
parties to the paper. The rule of 
the law merchant has been thus 
expressed *: ‘‘The rule is well set- 
tled that the holder of negotiable 
paper, payable to his order, may 


* Edwards v. Wagner, Cal. Sup. Ct. 15 B.L.J. 
528. 
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negotiate the same by a mere deliv- 
ery, and the person to whom it is 
so negotiated acquires all the title 
thereto that his transferor had.” 
The Negotiable Instruments Law 
thus declares the effect of a transfer 
without indorsement : 

“Where the holder of an instru- 
ment payable to his order transfers 
it for value without indorsing it, the 
transfer vests in the transferee such 
title as the transferor had therein, 
and the transferee acquires, in addi- 
tion, the right to have the indorse- 
ment of the transferer. But for the 
purpose of determining whether the 
transferee is a holder in due course, 
the negotiation takes effect as of the 


time when the indorsement is actu- 
ally made.” 


PLACE OF INDORSEMENT. 

Literally, to indorse means to 
write on the back of the paper—the 
words being derived from the Latin 
word Dorsum, meaning the back 
of a man or beast, but the courts 
have recognized as a rule of the law 
merchant that the indorsement, al- 
though generally made by writing 
the name on the back of the paper, 
may be written on any other por- 
tion of it, on the face and even under 
the maker’s name. The reason un- 
derlying this rule is, probably, to 
give effect and validity to the acts 
of people who are ignorant of the 
ordinary business forms. So when 
John Jones, through ignorance, 
writes his name across the face 
of a check payable to his order, in- 
stead of on the back, such in- 
dorsement is sufficient to put the 
check in course of negotiation, and 
it is not a case of a check with a 
missing indorsement. Referring to 
a few of the authorities: In an 
English case* the Chief Justice said : 
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“It is quite immaterial whether 
the endorsement be written on the 
back of the instrument or on the 
face;’’ and in a California case! the 
court said: ‘‘The ordinary mode of 
indorsing a note is by the indorser 
adding his name on the back there- 
of, but the indorsement may be 
made on the face of the note with 
the same effect as if made upon the 
back.” The Negotiable Instruments 
Law also provides: ‘‘ The indorse- 
ment must be written on the instru- 
ment itself or upon a paper attached 
thereto. The signature of the in- 
dorser without additional words is 
a sufficient indorsement.”’ This, it 
is seen, does not confine the in- 
dorsement to the back of the instru- 
ment and the rule of the law mer- 
chant operates to make an indorse- 
ment on the face of the instrument 
legal. 

The following case has arisen and 
been made the subject of inquiry: 
Printed across the left end of a 
check, separated by printed lines, is 
the drawer’s name. On the reverse 
side of the check is the indorsement 
of the payee, written so near the 
top that if the left end of the check, 
containing the imprint of the draw- 
er’s name, was cut off, the indorse- 
ment would go with it. In its origi- 
nal printed form, before execution, 
the margin containing the drawer’s 
imprint might be cut off and there 
still remain a complete check form. 
Under such circumstances the point 
of inquiry by a careful banker is 
whether there can be any ground 
for the claim that the left end mar- 
gin, front and back, is not part of 


* Young v. Glover, 3 Jurist N. C. 637. 
t Shaw v. Sullivan, 106 Cal. 208. 
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the check, so that indorsement on 
that end is not indorsement of the 
check. The answer is that the in- 
dorsement is good and sufficient. 
Conceding that the marginal words 
on the face of an instrument, when 
printed as an advertisement, are no 
part of it, so that their removal 
after execution would not affect its 
validity, there is no question but 
that the entire back of a check is 
available for the indorsement and 
as soon as the indorsement is placed 
upon that portion of the check which 
might, before indorsement, be re- 
moved as superfluous margin, such 
portion becomes at once a part of 
the check and cutting off of the 
margin thereafter, containing the 
indorsement, would be a material 
alteration of the instrument. Con- 
cerning the place of the indorsement 
it has been seen, furthermore, that 


it is valid even if made on a sepa- 
rate paper attached to the instru- 


ment. Hundreds of checks, contain- 
ing the maker’s imprint on the 
margin, are daily indorsed on the 
reverse side and circulate without 
question, 

ENTIRE CHECK MUST GO WITH 

INDORSEMENT. 

It is a well-settled rule that a check 
cannot be negotiated for part of its 
amount, nor can its full amount be 
split up and negotiated, part to one, 
and part to another. If A gives his 
check to B for $100 and B wishes 
to pay C $50 and D $50, he can 
neither indorse ‘‘pay to C $50 of 
the amount of this check’’ nor “ pay 
to C $50; pay to D $50.” The 
only way to effect his purpose is to 
negotiate the check to C or to D for 
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the full hundred dollars, receiving 
back from either the $50 beyond the 
amount he intends to make pay- 
ment, thus transferring to one, or 
to the other the entire check for the 
full amount. The Negotiable Instru- 
ments Law thus states the rule: 

‘‘The indorsement must be an in- 
dorsement of the entire instrument. 
An indorsement which purports to 
transfer to the indorsee a part only 
of the amount payable, or which 
purports to transfer the instrument 
to two or more indorsees severally 
does not operate as a negotiation 
of the instrument. But where the 
instrument has been paid in part, it 
may be indorsed as to the residue.” 

But, referring to the latter portion 
of the section quoted, so far as 
checks are concerned, it is not usual 
for banks to make part payment of 
checks. They are under no obliga- 
tion to do so and where a deposit 
is insufficient to pay in full, pay- 
ment of any less amount than the 
face of the check is generally refused. 
So that the negotiation of the resi- 
due of a check which has been paid 
in part, is not likely to happen very 
often. The provision has more 
application to promissory notes. 
NEGOTIATION THROUGH STIPULATED 

CHANNELS, 

Sometimes a check will, upon its 
face, contain a particular clause or 
stipulation, as part of its terms, 
restricting its negotiability through 
particular channels, or at all events 
pointing out certain persons to 
whom its negotiation is forbidden. 
For example, the following form of 
check came before the Supreme Court 
of North Carolina: 
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Gastonia, N. C., Oct. 2, 7895. 
Pay to the order of the.. ..Char/otte 
Hardware Company... ..$131.41 

Costner Jones F Co. 


| To First National Bank, 
Gastonia, N. C. 


This check was negotiated by the 
payee and presented for payment by 
the Gastonia Banking Co., one of 
the prohibited parties, payment be- 
ing refused. The court * held the 
restriction valid and that it did not 
destroy the negotiability of the 
check to other parties than those 
provided against. The court said: 

“In England the system of crossed 
checks has long been recognized as 
valid. By that system there is 


stamped across the face of the check 
thename of a certain banker through 
whom it must be presented for pay- 
ment, and if presented by any one 


else, it will not be honored. This 
does not destroy negotiability in 
any wise. The present case does not 
go that far, but merely stipulates 
that the check will not be honored 
if presented through one agency 
named. This cannot be deemed an 
unreasonable restriction of trade. 
Nor is it a boycott. There is no 
evidence of a conspiracy to injure 
the agency named, but it is agreed 
as a fact that it was an effort on 
the part of the drawer firm to pre- 
vent its transactions and the nature 
and extent of its business becoming 
known to a rival house by its checks 
passing through that channel.’’ { 

Restrictions of a somewhat similar 
character are those which are some- 
times placed on checks as follows: 
~* Bank v. Bank, 118 N. C. 783. 

t See also 18 B.L.J. 223; 21 B.L.J. 711. 
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“Payable only through the \ ow 
York Clearing House.” It is geier- 
ally regarded that such a provision 
does not destroy the negotiability of 
the check. This subject will be con- 
sidered more at length, and thie 
English ‘‘crossed check’’ system de- 
scribed, when we come to the subject 
of Presentment for Payment. 

INDORSEMENT BY PARTNERS AND 

JOINT PAYEES. 

There is a well-defined legal dis- 
tinction, where two persons are 
named as payees of a check or other 
negotiable instrument, between the 
case where such persons are partners 
and where they are not. Where a 
check is made payable to the order 
of Jones and Smith, who are part- 
ners, either Jones or Smith has the 
authority to indorse it and trans- 
fer good title; but if Jones and 
Smith are not partners, it must be 
indorsed by both, otherwise an in- 
dorsement by one will not be bind- 
ing upon the other, unless pricr 
authority or subsequent ratification 
by the non-indorsing payee can be 
proved. 

In a recent New York case, A and 
B, brothers but not partners, owned 
certain lands in California which 
were sold and checks for the pro- 
ceeds remitted, made payable to 
the order of A and B. These checks 
A indorsed in B’s name, and in his 
own, and so indorsed he deposited 
them with a New York bank, which 
placed the proceeds to the individual 
credit of A, subject to his check. 
Afterwards A died and thereafter B, 
denying his brother’s authority and 
disclaiming knowledge of his act, 
sued the bank for one-half the pro- 
ceeds of the checks. The case went 
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against the bank in the lower court 
but the Appellate Tribunal* ordered 
a new trial upon the ground that 
there was sufficient proof to go to 
the jury upon the question whether 
3 had not subsequently ratified his 
brother’s acts, the trial court hav- 
ing refused to submit this question 
to the jury, but only the question 
whether B had authorized his brother 
to make the endorsements, which 
question of fact was found against 
the bank. 

The transaction in this case arose 
before the adoption of the Negotia- 
ble Instruments Law, which provides: 
“Where an instrument is payable to 
the order of two or more payees or 
indorsees who are not partners, all 
must indorse, unless the one indors- 
ing has authority to indorse for the 
others.’’ The Negotiable Instruments 


Law makes no provision governing 


the effect of a subsequent ratification 
by a co-payee of the unauthorized 
indorsement of his name by the 
other payee but, according to the 
decision cited, such subsequent rati- 
fication will be equally binding as 
prior authority. 

In a South Carolina case { a check 
was payable to A and B who were 


* Allen v. Corn Exchange Bank, 21 B. L. J. 
105. 


t Mars v. Mars, 27 S. C. 132. 
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joint owners thereof, but not part- 
ners. A instructed B to deliver the 
check to W in payment of a mort- 
gage debt. B, who was entrusted 
with the check, indorsed the names 
of A and B thereon and delivered it 
to W, but instead of having it 
applied upon the debt, he used it in 
the purchase of goods from W for 
his own purposes. W was unaware 
of A’s instruction. The court held 
that W was not accountable to A 
for one half the proceeds of the check. 
The court said that as A had author- 
ized B to transfer the check, it fol- 
lowed that he was authorized to in- 
dorse it. B did not exceed his powers 
by indorsing the check, but only 
exceeded them after he indorsed it, 
by making an unauthorized use of 
the check. The only question, the 
court said, which would have been 
of interest to W, was whether B had 
the power to indorse, and this it 
would have been safe and well for 
him to have inquired into; but if he 
was willing to take the check, run- 
ning the risk of B’s having no power 
to indorse it, no one else could com- 
plain. If it had turned out that B 
had been invested with no power to 
indorse, W would have been com- 
pelled to refund. 
(Continued in next number.) 
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STOCKHOLDER’S RIGHT OF INSPECTION. 


= the July number of the present 
year we discussed the decision of 
the Appellate Division First Depart- 
ment, of the New York Supreme Court 
to the effect that any broker, or 
dealer in stocks, who owns a share 
of stock in a national or state bank 
and who desires a list of the bank’s 
stockholders to use in his business, 
is entitled not only to inspect the 
bank’s stock book for that purpose 
but to make a complete copy of the 
list. 
A case has recently come before the 
Appellate Division, Third Depart- 


ment, wherein the stockholder’s right 
of inspection of the stock book is 
again passed upon and held to be an 


absolute right under the Stock Cor- 
poration Law, irrespective of his mo- 
tive in seeking the inspection. It ap- 
peared in this last case that a stock- 
holder of a railroad company went 
to the office of the corporation and 
demanded of the person in charge 
that he be permitted to inspect the 
stock book of the company. Such 
permission was refused, the excuse 
being that the person in charge did 
not know the combination of the 
safe nor had any power to permit 
inspection. Thereupon the stock- 
holder presented himself at the office 
of the secretary, who resided in an- 
other village, in whose charge the 
stock book actually was and de- 
manded that he is permitted to see 
it. The Secretary himself was ab- 
sent, and communication was had 


with him by telephone, but he re. 
fused to allow the clerk in charge of 
his office to permit an inspection of 
the book in his absence, saying, how 
ever, he himself would be home in 
three days, when he would give the 
stockholder such information as he 
was entitledto. The persistent stock- 
holder then applied to the president 
of the corporation, who lived in still 
another place, and was told by him 
that he did not know where the 
stock book was, unless it was at the 
secretary’s office. Then the stock- 
holder applied to the court for a writ 
of peremptory mandamus compelling 
the officers to allow him to inspect 
the stock book. The Special Term in 
Essex County denied his application 
but the Appellate Division has re- 
versed the judgment and declared 
him entitled to it. 

The court points out that with 
respect to the general business 
books of a corporation it will not 
order an inspection by the stock- 
holder unless he seeks to learn some- 
thing which he has the right to know 
for his own protection; and his ap- 
plication must be in good faith and 
not for the purpose of injuring or 
annoying the corporation. But the 
court says the inspection of the 
stock book is upon a different foot- 
ing and is a right given absolutely to 
the stockholder by statute, in addi- 
tion to his common law rights. 

The full decision of the court will 
be published in November JOURNAL. 
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“HE voucher check has come to 
stay; it has its uses. In many 
instances it serves the purpose 

of the merchant, or other individual 
or corporation having accounts to 
pay, better than the ordinary check 
which is tendered or remitted in pay- 
ment, for it combines the functions 
of a check and a receipt and makes 
the acknowledgment of receipt of 
payment inseparable from and co- 
incident with the payment itself, as 
distinguished from the often-delayed 
receipt many times requested by the 
payor before it is forthcoming; show- 
ing as well in the one document just 
what the payment has been made 
for. 

But there is one feature connected 
with the voucher-check which the 
banks of the country should insist 
upon, namely, that it should con- 
form to the requirements of a nego- 
tiable instrument; otherwise by fos- 
tering the practice of receiving on 
deposit from their customers, vouch- 
er-checks which are non-negotiable 
in character, and permitting the 
growth of such a custom, they are 
laying up for themselves stores of 
future trouble. A firm stand should 
be taken against the non-negotiable 
voucher-check, and at once, by the 
allied banking interests, and by reso- 
lution in convention assembled of 
the separate state associations; or 
better still because more universal, 
of the national association of bank- 
ers, the receipt on deposit from cus- 
tomers of voucher-checks in other 


than negotiable form, should be pro- 
nounced against and _ discounte- 
nanced. The various clearing houses 
of the country, also, should, by 
adopted rules, exclude from their 
clearings all non-negotiable forms of 
voucher-checks. 

The method of payment by voucher- 
check has sprung up, and such pay- 
ments have grown to large propor- 
tions in the last few years. But the 
framers of such instruments have 
had in mind chiefly, if not solely, the 
account-keeping of the payor; their 
effort has been to design a form of 
document which would best suit the 
distinctive needs of the respective 
payors, individual, firm or corpora- 
tion, in the particular business in 
which engaged. In so doing, little 
heed has been given to whether the 
check conformed to the requirements 
of negotiability and insufficient real- 
ization of thefact that in a majority 
of cases the recipients of such in- 
struments must need collect them 
through the ordinary banking chan- 
nels and that such non-negotiable 
documents would go into the ordi- 
nary deposit accounts of the payees 
and the same credit thereon be 
asked and expected of the banks, as 
would be given upon the deposit of 
ordinary checks or other cash items. 
The result has been that of the va- 
riety of voucher-checks now in use, 
a great proportion are not negotia- 
ble instruments, and the payee who 
receives such an instrument by way 
of payment, failing to see the tech- 
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nical or legal distinction between a 
negotiable and a _ non-negotiable 
order or promise of payment, expects 
and often demands the same treat- 
ment and credit in the one case as 
in the other, which the bank, on its 
part, will frequently accord, not de- 
siring to offend a valuable customer 
and because, probably, its neighbor 
does likewise, and if it refuses, the 
account will go to some neighbor- 
ing institution. 

But it is too plain for argument 
that it is not good banking policy 
to receive as a deposit and to credit 
as cash, any instrument for the 
payment of money that is not of 
negotiable character and that the 
limit to which banks should go, in 
receiving and crediting as cash in 
deposit account, things of value 
other than actual money, should at 
furthest be the negotiable check, cer- 
tificate of deposit or draft payable 
on demand, issued by a responsible 
third party. The non-negotiable 
voucher-check has no proper place 
in this department of the bank’s 
business. It is not entitled to be 
made the basis of a credit, subject 
to check. When the bank receives 
as a cash deposit from a customer, 
a negotiable check or draft it has, 
in the event of non-payment, sure 
recourse, not only upon its depositor 
but also upon the drawer of the 
check. It is, in a large measure, 
secure. Not so with the non-nego- 
tiable voucher-check. That document 
in the bank’s hands is subject to all 
equities between the maker and the 
payee; it may or it may not be paid; 
and if for any good reason, as for non- 
compliance with the condition, or a 
sufficient equity, it is not paid, the 
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bank has norecourse upon the ma‘er, 
but can only look to its depositor 
to get its money back. Without dis. 
cussing the nature of the recourse 
which the bank might have as owrier 
of a non-negotiable instrument, upon 
the maker or drawer who refused to 
pay it without good reason or equity 
—and default in such case would not 
be likely to happen unless the maker 
was insolvent—the all-sufficient rea- 
son against the receipt as a cash de- 
posit of the non-negotiable voucher- 
check is that it is uncertain of pay- 
ment, and the only certain party to 
whom the bank can look for reim- 
bursement in case it is not paid, is 
the depositor himself. If the de. 
positor should make his negotiable 
promissory note payable to the bank, 
with himself as sole promising party, 
and bring it to the bank for dis- 
count, it would not be discounted as 
of course, but due consideration of 
the depositor’s responsibility would 
be given before his application was 
granted, if at all; yet whenever a 
depositor puts into his bank a non- 
negotiable voucher-check and _ re- 
ceives a cash credit therefor the bank 
is virtually doing more than dis- 
counting, for it is advancing cash 
at the full face for a piece of paper 
upon which the only certain recourse, 
intheevent ofnon payment, is against 
its depositor alone. 

Not alone from the standpoint of 
the bank of deposit, but also from 
that of the bank upon which it is 
drawn, is the non-negotiable voucher- 
check an objectionable instrument, 
for it imposes additional burdens on 
the bank, as paying agent of its de- 
positor, in the matter of seeing that 
the requirements of the order are 
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complied with, before making pay- 
ment. 

It is unnecessary to say anything 
further upon the proposition that a 
non-negotiable voucher-check is not 
a proper cash item for deposit; but, 
as already said, payments by means 
of voucher checks, some negotiable, 
some non-negotiable, are increasing; 
the latter as well as the former are 
more and more being handed in to 
banks upon deposit account, and the 
growth of the practice or custom of 
receiving such items on deposit, as 
cash, will be an increasing source of 
annoyance and trouble to the banks 
as time goes on. An ounce of pre- 
vention is worth a pound of cure, 
The banks in the past allowed the 
practice to grow and the custom to 
spring up and be engrafted upon 
their business, of receiving on deposit 
as cash items, country checks, col- 
lectible at a distance which, re- 
ceiving and crediting at par, they 
not only had to bear the trouble 
and expense of collecting but also, 
often, the loss of interest on the 
amount represented by the check 
between the time of its credit as 
cash and the time of the receipt of 
the proceeds. Efforts, organized and 
unorganized, to escape from the con- 
sequences of this practice and to ob- 
tain compensation for collecting, 
have been long continued and have 
resulted in different plans; one, of 
still receiving at par and simplify- 
ing the collection, is exemplified by 
the Boston Clearing system, estab- 
lished throughout New England; an- 
other, of making a charge for such 
items, is illustrated by the New York 
Clearing House scale of charges upon 
out-of-town collections. The non- 


negotiable voucher check is an evil of 
a somewhat different kind. Here the 
menace is the growth of the habit 
and custom of dumping into banks, 
ascashitems, in exchange for money, 
something which is not truly repre- 
sentative of money at all, not be- 
ing payable absolutely and at all 
events and something which, fre- 
quently, by non-payment, is shown 
to have no inherent value whatever 
and only amounts to a basis of a 
claim against the depositor from 
whom it was received and for whom 
it was cashed. The sooner the banks 
take a decided stand against the 
non-negotiable voucher-check, the 
better for the banking interests of 
the country. 

So far, the only action of any 
moment in this direction of which 
we have knowledge, is that which 
was taken by the banks of the Phila- 
delphia Clearing House in January 
of the present year. By resolution 
adopted January 9 it was recited 
that the receipt on deposit of non- 
negotiable voucher checks had 
“brought much annoyance and ex- 
pense to the banks receiving and 
collecting the same, as well as in- 
creased and undetermined liability,” 
that it therefore became ‘‘necessary 
to reconsider the matter of receiving 
such voucher-checks on deposit and 
so to revise the system as to re- 
quire that depositors shall use for 
purposes of deposit, only voucher- 
checks framed in such acceptable 
form as to be free from any question 
as to their negotiability,’’ and the 
resolution then proceeded to approve 
and adopt a form of voucher-check, 
set forth therein, which was unre- 
stricted as to any requisites of pay- 
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ment beyond the ordinary commer- 
cial indorsement, as a general form 
suitable fornegotiablevoucher-checks, 
recommending its use and adoption 
by the banks. 

In the JourNaL for March, 1905, 
we published an article in which the 
Philadelphia resolution and form of 
negotiable voucher-check was_ set 
forth in full, in which we gave ex- 
tended discussion of the subject of ne- 
gotiable and non-negotiable voucher- 
checks, as well as concerning the 
negotiability of the particular form 
adopted. Since that time the Jour- 
NAL has been constantly in receipt 
of requests from banks in different 
parts of the country, for opinions 
upon the negotiability, or objec- 
tionability, of various submitted 
forms of voucher-checks, and the con- 
viction has been steadily growing 
upon us that not only should the 
banks of the country, in national 
convention assembled, denounce the 
practice of receiving on deposit non- 
negotiable voucher-checks, but they 
should go further and prescribe the 
standard form of negotiable voucher- 
check for general use, recommending 
an exclusion from banking channels 
of all other forms. The principal 
reason for the adoption of a stand- 
ard form is this: Whether an instru- 
ment is negotiable or non-negotiable 
is a legal question which can only be 
safely determined by those versed in 
commercial law. When numerous 
forms and varieties of voucher-checks 
confront the banker, sometimes pre- 
senting differences depending upon 
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the insertion of a very few words 
or a single clause, he is compelied 
to determine, either from his own 
knowledge or from a_ knowledge 
acquired from some other competent 
source, upon the question of nego- 
tiability or non-negotiability, in each 
particular case. A standard nego- 
tiable form would obviate all this. 
Such a form should be designed with 
care and embrace, as far as possible 
consistent with negotiability, all the 
essentials which go to make the 
voucher-check such a useful instru- 
ment, but this can be accomplished, 
and it is a work which should be 
taken up in the banking interests 
and carried to completion without 
unnecessary delay. Heretofore, vouch- 
er-checks have been framed, to a 
large extent, from the standpoint of 
the payor alone; the situation now 
calls for the the framing of a docu- 
ment from the standpoint of both 
payor and bank of deposit, as far 
as possible conforming to the needs 
and requirements of the payor but 
conforming, as well, to the require- 
ments of negotiability, this being 
essential to the safety of the bank 
which is called upon to cash and 
collect. such instruments. The ac- 
complishment and adoption of a 
standard form of negotiable voucher- 
check, designed for use throughout 
the entire country, would be a solu- 
tion of one problem with which the 
banks are confronted, arising from 
the growth of modern commerce and 
business industry. 
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USE OF THE WORD “SAVINGS” BY COMMERCIAL BANKS. 


A N important amendment hasbeen 
made by the New York legisla- 
ture of Section 131 of the Bank- 

ing Law which prohibits the adver- 
tisements of unauthorized savings 
banks, the effect of which has yet to 
be determined. The section, showing 
the amendment, is set forth in our 
department of ‘‘Legislation.’”’ Before 
amendment the law provided: 

‘“‘No bank, banking association, 
individual banker, firm, associa- 
tion, corporation, person or per- 
sons shall advertise or put forth 
a sign as a savings bank, or in 
any way solicit or receive deposits 
as a savings bank,” etc. 

Now, the law has been changed to 
read this way: 

“No bank, banking association, 
individual banker, firm, associa- 
tion, corporation, person or per- 
sons shall make use of the word 
‘Savings’ in their banking busi- 
ness, Or advertise or put forth 
any advertising literature, or [a] 
sign as a savings bank, or in any 
way solicit or receive deposits as 
a savings bank, other than a sav- 
ings bank or a building and loan 
association organized under the 
laws of the State of New York.” 
etc. 

The penalty for violating this pro- 
vision is ‘‘for every offense, the sum 
of one hundred dollars for every day 
such offense shall be continued,”’ 
which is the same penalty as before. 

What is the nature of the change? 
The law, before amendment, pro- 
hibited a bank from advertising or 
putting forth a sign as a savings 
bank, or in any way soliciting or 


receiving deposits as a savings bank. 
Many trust companies and com- 
mercial banks in the state operate 
savings departments as a branch of 
their business and the questiox some 
time ago came before the New York 
court of appeals whether the con- 
duct of such departments, in the 
usual way they are conducted, con- 
stituted a violation of the law which 
prohibited such an institution from 
advertising, or putting forth a sign, 
or soliciting or receiving deposits as 
a savings bank. The answer of the 
court was, in effect, that the savings 
banks of the state had no patent or 
monopoly of their particular methods 
of business which would prevent other 
institutions from doing business in 
the same way, and receiving and in- 
vesting deposits and carrying on 
the business that savings banks do, 
provided only that they did not 
represent themselves to be a savings 
bank, when so doing. Unless they 
advertised, or asked for deposits, or 
put out their sign, as a savings bank, 
the prohibitory law was not violated. 
In other words, they could do the 
same business, but must not use the 
same name. 

The case in which the efficacy of 
the law, as prohibitory of savings 
deparments in commercial banks and 
trust companies, was tested and 
found ineffectual, was an action 
brought by the Attorney-General in 
the name of the people against the 
Binghamton Trust Company.* That 


* Reported, 139 N. Y. 185. 
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company conducted what it called 
an “Interest Department.” It issued 
pass-books containing rules govern- 
ing deposits in the ‘‘Interest Depart- 
ment,” similar to pass- books and 
rules governing deposits issued by 
savings banks. It also issued cir- 
culars inviting deposits and setting 
forth the advantages of trust com- 
panies as ‘‘institutions that the peo- 
ple may trust with their savings,” 
and generally, it operated its ‘‘In- 
terest Department” upon the same 
general plan as a savings bank 
would be conducted. The court of 
appeals held that it was not unlaw- 
ful for the trust company to trans- 
act its business upon the general 
plan or in the manner usually adopt- 
ed by savings banks and that the 
Banking Law simply required that 
in soliciting and receiving deposits, 
it should not hold itself out as a 
savings bank, so as to deceive the 
public, and decided that the Bing- 
hamton Trust Company had not 
violated the law. The Court of Ap- 
peals (through Gray, J.) said: 

“The statute has not prescribed a 
set of rules, or of regulations, for 
doing business with depositors, for 
the adoption by the one or the 
other class of corporations; nor has 
it done anything more than to de- 
fine and limit their powers, duties 
and privileges. I know of no prin- 
ciple of law which, as to commercial 
transactions within their chartered 
powers and involving the receipt or 
borrowing of, and the obligation to 
repay, moneys, denies the entire free- 
dom to regulate them by such a con- 
tract as the parties are willing to 
enter into. 

“The learned attorney-general, con- 
ceding that trust companies may re- 
ceive deposits of money and may 
pay interest upon them, argues that 
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they may not transact or regulate 
their business upon the general plan, 
or in the manner usually adopted by 
savings banks. Why may they not? 
Can there be such a thing as an ex- 
clusive appropriation of a system of 
conducting commercial transactions, 
and thereby to symbolize it to the 
world? I do not think that sav- 
ings banks, however closely in the 
public interest they should be guarded, 
should be accorded a monopoly ofany 
set of business rules. The vice of the 
position taken for the people in this 
controversy seems to be found in 
attaching a wrong sense to the 
language of the section. The pro- 
hibition is that a corporation shall 
not ‘solicit or receive deposits as a 
savings bank.’ It would not be cor- 
rect to interpret that language as 
though its literal reading were ‘to 
solicit or receive deposits as a say- 
ings bank solicits or receives deposits.’ 
That would, in my opinion, impute 
to the legislature an unnecessary in- 
tention. I think it plain that it 
embodies the legislative intent that 
a corporation shall not, in solicit- 
ing and receiving deposits, represent, 
or hold out itself as a savings bank 
so as to deceive others. Unless it 
can be established that, in the acts 
of issuing the circular and of pub- 
lishing the advertisement in question, 
there was either a soliciting of de- 
posits from the public in the char- 
acter, or under the pretense of be- 
ing a savings bank, or an advertis- 
ing of the corporate business in such 
manner as to deceive persons into 
believing it to be that of a savings 
bank, we could not say that any 
violation of the law has been made 
out.” 


Further discussing the prohibitory 
section of the Banking Law the 
court said: 


“The provision is only aimed at 
preventing a deception from being 
practiced upon the public by sign or 
representation. It is intended to 
act as a safeguard to what, under 
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the legislation in the state, exists 
with respect to corporations which 
are created to become safe deposi- 
taries of the people’s moneys, and 
which are designed solely for the 
public advantage and not for the 
promotion of any private interests 
of the organizers or members.” 


Further the court, speaking of the 
relative advantages of savings banks 
and trust companies, said: 


“If we were called upon to discuss 
the relative advantages of the two 
classes of institutions, in the feature 
of security offered to the depositor, 
it might be said that the trust com- 
pany is the safer in the added re- 
source of a capital stock. [Fach is 
placed under a supervision by the 
state government and the difference 
in powers, or in restrictions imposed 
upon the use orinvestment of moneys, 
rests upon the difference in the pur- 
poses for which incorporated. The 
trust company is incorporated for 
the purpose of gain to the members 
of the corporation; while the sav- 
ings bank is in the nature of a 
charitable institution, the sole cor- 
porate purpose of which is to se- 
curely protect moneys deposited up to 
a certain fixed amount byindividuals 
and, by investing them in such limited 
and prudent ways as the legisla- 
ture has prescribed, to secure a safe 
and moderate return by way of in- 
terest upon the moneys held. What- 
ever tends to the protection of a 
bank for savings is in the public in- 
terest, and it is in the line of that 
protection that any appearance, or 
external sign, or representations 
shall be prohibited, which would de- 
ceive and cause the public to suppose 
that a business institution, really 
organized for the gain of its mem- 
bers, was a savings bank. But the 
line ends with securing that general 
protection against public deception 
and does not project itself into the 
mere methods by which transactions 
with depositors or dealers are con- 
cerned. There can be no exclusive 


appropriation of business laws, or 
business methods. Where commer- 
cial transactions are alike in their 
character, the parties to them are 
entitled to make use of the same 
business rules and to contract in 
the same manner respecting them.’’ 


We have seen, from the above de- 
cision, the construction given by the 
Court of Appeals to the section of 
the Banking Law, as it has stood 
for many years, that a bank shall 
not solicit or receive deposits as a 
savings bank; to which the court 
has superadded a discussion of the 
relative advantages and purposes of 
savings banks and trust companies. 
Now, at the recent session, the legis- 
lature has seen fit to change the old 
section. It has enlarged the pro- 
hibition that no corporation shall 
advertise or put forth a sign as a 
savings bank or solicit or receive de- 
posits as a savings bank, by adding 
that it shall not put forth any adver- 
tising literature as a savings bank. 
If this was all, there would be no 
substantial change in the law as it 
formerly stood. Corporations all 
along have been prohibited from 
advertising as a savings bank, and 
the putting forth of advertising litera- 
ture as a savings bank would fall 
within the prohibition of advertising. 
In such case the construction by 
the Court of Appeals would still 
hold good, that all the legislature 
intended was that a corporation 
should not hold itself out as a sav- 
ings bank, in advertising its busi- 
ness, so as to deceive the public, but 
it might receive savings deposits 
and do business as savings banks 
do, provided it was not done as a 
savings bank. 

But the legislature has gone further : 
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It now provides in addition that no 
banking corporation or individual 
shall make use of the word ‘‘savings”’ 
in their banking business. This is a 
very broad prohibition, and to just 
what extent it may apply cannot 
be foretold with certainty; it will 
require judicial construction of the 
language when some case arises. It 
would seem to prohibit a trust.com- 
pany or commercial bank from using 
the designation ‘‘savings depart- 
ment” as descriptive of a branch of 
its business, and to prohibit the 
soliciting or receiving of deposits, 
distinctively described as “‘ savings” 
deposits, although such deposits were 
solicited or received, not as asavings 
bank but as a commercial bank or 
trust company. It probably would 


not extend to soliciting and receiving 
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of deposits, payable at interest, as 
savings banks receive and pay them, 
provided they were not called ‘‘sav- 
ings’’ deposits, although in fact such, 
and provided the department of the 
bank’s business devoted to the re- 
ceipt and payment of such deposits 
was not designated as a “savings 
department,” but by some other 
style, such as “‘Interest’’ or “Invest- 
ment”’’ department. 

Without attempting to define just 
what operations are or are not pro- 
hibited by the law as amended, it is 
sufficient to point out the change 
which has been made by the legisla- 
ture, that each institution affected 
may take note of the amended law 
and govern its actions in the light 
thereof. 


FOR UNIFORMITY OF COMMERCIAL LAWS. 


The following resolution was adopt- 
ed at the recent convention of the 
Ohio Bankers’ Association held at 
Cleveland : 

Whereas, the commissioners on Uni- 
form State Laws in National Con- 
ference have prepared a draft code 
of the Law of Sales including Nego- 
tiable Documents of Title and a 
draft code covering warehouse re- 
ceipts and have employed an expert 
to prepare a code covering Bills of 
Lading, and said Commissioners have 
invited the views of banking associa- 
tions on the provisions of said code; 
now therefore be it 

Resolved by the Ohio Bankers’ 
Association that the work of this 
Commission in preparing codes so as 
to bring about uniformity of com- 
mercial laws in the United States is 


most commendable and receives the 
hearty approval of this Association. 
Be it further 

Resolved, That in the opinion of 
the Ohio Bankers’ Association there 
should beno limitation of time placed 
upon the negotiability of negotiable 
documents of title including ware- 
house receipts and bills of lading; 
and that the proposed Section 39 of 
the Sales Code, and Section 24 of the 
Warehouse Code, should be changed 
so as to eliminate the limitations of 
time. Be it further 

Resolved, That the Executive Coun- 
cil be empowered and instructed to 
take up with the Commissioners on 
Uniform State Laws the subject mat- 
ter of said codes in said and other 
respects. 
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HERE are two distinctive classes 
of persons for whom banks cer- 
tify checks, the effect of certifi- 

cation for the one class being some- 
what different from that where cer- 
tification is made for the other. One 
class is represented by the payees or 
holders of checks to whom such in- 
struments have been delivered, un- 
certified, and who procurecertification 
from the bank; the other class is 
represented by the drawers or de- 
positors who issue the checks and 
procure them to be certified before 
delivery to the payees. 

Where the payee or other holder 
of a check procures it to be certified, 
the effect, so far as the liability of 
the drawer is concerned, is the same 
as if the bank had paid the check; 
that is to say, the drawer is dis- 
charged from liability. The payee or 
holder might have received payment; 
if instead, he chooses to take the 
obligation of the bank by way of 
certification, it is the same as pay- 
ment so far as the drawer is con- 
cerned. But where the drawer pro- 
cures his own check to be certified, 
and then delivers it, he is not dis- 
charged from liability; while the 
bank becomes the primary debtor 
for its payment, he is still liable 
thereon, as drawer, so that if the 
bank does not pay, he can be looked 
to to make it good. 

These principles are pretty well 
recognized and applied throughout 
the country, but there are some 
points in the law as to the effect of 
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a check certified for the drawer 
which have not, as yet, been clearly 
settled. 

The Appellate Term of the New 
York Supreme Court has recently 
considered a case where the drawer 
had his check certified, whereon a 
difference of view as to the legal 
effect of the transaction developed 
between the members of the court. 
As the case is interesting and the 
discussion instructive, we publish the 
full majority and minority opinions 
in the present number. 

A depositor in the Federal Bank, 
desirous of making a payment of 
$600, drew his check for that amount 
which he presented to the bank and 
had certified, and then delivered the 
check to the payee. Shortly after- 
wards the bank failed, so that the 
check when presented by the payee, 
was not paid. Thereupon the de- 
positor himself redeemed the check, 
giving cash to the payee therefor 
and taking it back. The depositor 
was indebted to the bank upon a 
note and, being sued by the receiver 
thereon, sought to set off the amount 
of the certified check against his in- 
debtedness. He would have this right 
of set-off, if the bank owed him the 
sum at the time of its failure; he 
would not have the right to set off 
a claim acquired by him after the 
failure 

The question for determination was 
therefore, this : When the bank failed, 
was it indebted to the depositor by 
reason of the check previously cer- 
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tified for him which, at that time, 
had been delivered to the payee; or, 
was it not then indebted to the de- 
positor, but only to the payee, and 
was the claim of the depositor as a 
creditor to the amount of the check, 
one acquired after the failure when 
the check was redelivered to and re- 
deemed by him? 

The majority of the court hold 
that the bank owed the depositor 
nothing at the time of failure and 
he could not set off the amount of 
the subsequently acquired certified 
check against his indebtedness. The 
view taken is that the certification 
of the check operated to assign the 
fund; that at the time of the failure 
the bank owed the depositor nothing 
but was indebted on the check to 
the holder, and although its refusal 
to pay made it liable to the de- 
positor, as such refusal did not take 
place until after the failure, the right 
of action or claim thereon did not 
exist at the time of the failure, but 
was one acquired after the failure, 
hence could not be set-off. The 
minority view is that a check cer- 
tified for the drawer does not assign 
the fund and that there was a liabil- 
ity of the bank to the depositor for 
the amount which ante-dated the 
failure. 

Another interesting case involving 
the effect of certification for the 
drawer came before the Appellate 
Division of the New York Supreme 
Court in 1903.* The City National 





*Cullinan 'v. Surety Co. 20 B. L. J. 177; 79 
App. Div. 409. 
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Bank of Buffalo was depository for 
the State Commissioner of Excise, 
The DeputyCommissioner drew checks 
against the deposit in favor of dif- 
ferent payees and had them certified 
and the bank “apparently without 
the knowledge or acquiescence of 
either the payees or the drawer, 
transferred to the account of each 
payee the amount represented by his 
check.’”’ TheState Commissioner sued 
the Surety company which had bonded 
the bank and the latter contended 
that the certification of the checks 
for the depositor was a transfer to 
thecredit of each payee of the amount 
of the check, releasing the drawer and 
consequently the surety company. 
But the court held this position un- 
tenable and said: ‘‘ The effect of the 
certifying of these checks was that the 
bank guaranteed the genuineness of 
the signature of the drawer, that it 
had in its custody sufficient funds to 
meet them, and agreed that the money 
should not be withdrawn to the preju- 
dice of the holder of the check. The 
payee of a certified check, where the 
certification is procured by thedrawer, 
is not a party to the transaction and 
not bound by it.” 

While it is settled that where the 
drawer has his own check certified he 
will still remain liable thereon, it is 
evident from the cases which have 
recently arisen that there are some 
points in the law as to the legal 
effect of such certification which re- 
main uncertain and not as yet clearly 
determined. 
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|= question of the competency of 
notaries public, who are stock- 

holders of banking corporations, 
to act in their official capacity in 
transactions in which the bank is 
interested, is one which has received 
consideration and decision by many 
courts, and has been made the sub- 
ject of legislation in more than one 
state. It is a question which the 
officers of every bank must want to 
feel satisfied about, for no institu- 
tion desires to have a mortgage 
which it has taken invalidated and 
the security declared worthless, be- 
cause of the incompetency of the 
notary who has taken the acknowledg- 
ment, nor does it want the notarial 
protest of paper owned by it, held 
insufficient, because the notary who 
made the protest happens to own 
stock in the institution. 

The fundamental idea which would 
make for the incompetency of the 
notary in such cases is that a 
notary who is stockholder and part 
owner of one of the parties, is not 
wholly disinterested. The notary is, 
so to speak, an official certifier of a 
vital fact affecting property rights 
as between two contracting parties 
and if he is connected in a proprie- 
tary way with one of such parties, 
and there is possibility of dispute as 
to the fact certified, his tendency or 
bias might be in favor of the one 
rather than the other. 

Generally speaking, where the 
notary is an officer, such as cashier, 
or an employe, and does not own 
stock in a bank, the courts have 


held that his competency to act as 
notary is not affected for that rea- 
son, but a number of courts have 
held that, where he is stockholder, 
he is incapacitated to act as‘notary 
in a transaction in which the bank 
is engaged. Not all courts have so 
held, however; a few have held the 
contrary, and of late some of the 
state legislatures have taken up the 
subject and passed laws making the 
notary competent in such cases. 

Itis also notclearly settled whether 
the same principle which would dis- 
qualify a notary-stockholder from 
taking the acknowledgment of a 
mortgage running to the bank, would 
also disqualify him from protesting 
the bank’s paper. 

It will be of interest to review the 
cases as well as to cite recent legis- 
lation upon the subject. 


ALABAMA. 


In Alabama the Supreme Court 
held, in the year 1903 (case of Jen- 
kins v. Schwab Co.) that an acknowl- 
edgment of a mortgage to a corpo- 
ration before a notary who was a 
stockholder and officer was invalid. 
But in a case decided in the present 
year (Morris v. Bank of Attalla, 
abstract reported at page 680 this 
number) the Supreme Court seem to 
have forgotten their former ruling 
and hold that the attestation of a 
mortgage to a bank before a notary 
who is cashier and stockholder of the 
mortgagee, is not invalidated for 
that reason. True, the court say, it 
is not ‘‘ invalidated by the fact that 
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the attesting witness was an agent 
or employee of the mortgagee”’ which 
would not necessarily include a stock- 
holder, but the facts of the case show 
that the notary taking the attesta- 
tion was the cashier and a stock- 
holder of the bank. So this decision, 
although the question is not dis- 
cussed by the court, but the bare 
proposition stated, would seem to 
indicate that stockholders of banks 
in Alabama are competent to take 
acknowledgment of mortgages run- 
ning to the bank or act as notary 
in other matters, in which the bank 
is interested. 


ARKANSAS. 


In this state it has been decided 
(Penn v. Garvin, 56 Ark. 511) that 
a notary public is not disqualified 
to take an acknowledgment to a 
mortgage by reason of the fact that 
he acted as agent of the mortgagor 
in obtaining the loan of money which 
the mortgage was intended to secure. 
It does not appear to have been de- 
cided, as yet, in this state whether 
the interest of a notary as stock- 
holder of a mortgagee bank, as dis- 
tinguished from the case where he is 
a mere officer or agent, would dis- 
qualify him. 

CALIFORNIA. 


The Supreme Court of California 
in July 1899 (Bank of Woodland v. 
Overhaus, 16 B. L. J. 497) held that 
a cashier of a bank, who is not a 
stockholder and is employed on a 
fixed salary, and whatever fees he 
receives as a notary are his individ- 
ually, is not disqualified to take an 
acknowledgment of a mortgage given 
to the bank. The inference from the 
decision is that if the notary has an 
interest in the property or income 


‘Court of Georgia (Austin v. 
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of the bank which is increased or 
diminished by its gains or losses, he 
would be incompetent. This would 
disqualify a bank stockholder from 
acting as notary. 


FLORIDA. 


The proposition has been estab. 
lished in Florida that a grantee ina 
deed, or a party interested therein, 
cannot take an acknowledgment of 
the deed. In the case of Bank v. 
Rivers (36 Fla. 575) it appeared 
that a mortgage to a banking 
corporation had been acknowledged 
before a notary who was vice-president 
of the bank. The trial court ruled 
that as the notary was vice-president, 
he must have been a stockholder, 
hence a party interested in the mort- 
gage, and for that reason the acknowl- 
edgment was invalid and the instru- 
ment was not acknowledged at all. 
But the Supreme Court held the trial 
court was in error in concluding 
that because the notarv was vice- 
president, he must have been a stock- 
holder, pointing out that the statutes 
did not require the vice-president to 
be a stockholder, and the judgment 
of the iower court was therefore re- 
versed. The Supreme Court said: 
“We do not deem it necessary to 
say what would have been the effect 
of the acknowledgment taken by 
the notary if it had been sufficiently 
shown that he was a stockholder in 
the bank. On the record before the 
court it was error to assume that 
the notary was a stockholder and 
thereforeinterested in the mortgage.” 

GEORGIA. 

It has been held by the Supreme 
Loan 
Association, B. L. J. Sept. 1905, p. 
696), that one who is an agent and 
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attorney at law of alender of money, 
who represents such lender in nego- 
tiations for a _ particular loan, 
and who is also a notary public, 
may, in the latter capacity, law- 
fully attest a security deed given to 
secure the loan negotiated by him. 
We are not aware that the compe- 


tency ofa notary, who is stockholder 


of a mortgagee corporation, has 


been passed upon in this state. 
ILLINOIS. 


In Illinois the judicial rule was 
established that a stockholder is 
incompetent to act as notary in tak- 
ing acknowledgments of instruments 
running to the corporation of which 
he is stockholder, but two years ago 
the legislature passed an act declar- 
ing the competency of the stock- 
holder to act as notary in such cases 
and validating past acknowledg- 
ments. 


The following was held by the 
courts: 


An acknowledgment of a trust deed 
before a notary who is a stockholder 
and director of the beneficiary cor- 
poration, is void. Case of Fugman 
v. Building & Loan Ass'n. 209 IIl. 
176. An acknowledgment taken by 
a notary who is named as trustee in 
the instrument, is void. Russell v. 
Bosworth, 106 Ill. App 314. 

. The following is the validating leg- 
islation : 

By act approved May 15, 1903 all 
acknowledgments of deeds, mortgages 
or other instruments affecting real 
estate, before notaries who are stock- 
holders -of the corporation grantee 
or mortgagee, are declared valid, and 
the act is made retroactive so as to 
validate past acknowledgments of 
such character. 


The act does not seem to cover 
chattel mortgages, for its terms ap- 
ply only to instruments “‘relating to 
or affecting any real estate situated 
in this state.” Fulltext of the act will 
be found in 20 B. L. J. p. 544. 


INDIANA. 


In 1852 the legislature passed a no- 
tary public act which was amended 
in 1891 so as to read as follows: 


‘“‘No person being an officer in any 
corporation or in any association or 
in any bank possessed of any banking 
powers, shall act as notary public in 
the business of such bank, corpora- 
tion or association. No person hold- 
ing any lucrative office shall be notary 
public and his acceptance of any such 
office shall vacate his appointment as 


notary.” 


By Chapter 142 of the laws of 1901 
it was also provided that ‘‘whoever 
while holding any lucrative office, acts 
as a notary public, or being an officer 
or employee in any bank, corporation 
or association possessed of banking 
powers, acts as a notary public in the 
business of any such bank, corporation 
or association,shall be finedin any sum 
not more than $1,000 to which may 
be added imprisonment in the county 
jail not more than six months nor less 
than ten days: provided however 
that nothing in this act shall be con- 
strued to apply to employees of any 
manufacturing corporation.” 

In the case of Kothe v. Krag-Rey- 
nolds Co. decided by the Appellate 
Court of Indiana in 1898 (15B.L. J. 
525), it was held that an officer of a 
corporation whois materially,directly 
and beneficially interested in the execu: 
tion of a mortgage or other instru- 
ment, which enures to the benefit of 
such corporation, and hence to his 
benefit (he being secretary ‘of, and a 
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stockholder in, such corporation) is 
incompetent to take and certify the 
acknowledgment thereof, as notary, 
and the record of it is not construc- 
tive notice to subsequent innocent 
lien holders. Referring to the policy 
underlying the Indiana statute, the 
court said: 


‘*In the enactment of this statute 
the legislature evidently intended to 
remedy anexisting, or provide against 
apossibleevil. Without entering into 
any detail or lengthy discussion of 
evils that might arise by officers of 
corporations acting as notaries pub- 
lic in the business thereof, it is suffi- 
cient to suggest that there is good 
reason and wise policy in the statute 
quoted. The relations that anowner 
of stock and an officer of a corpora- 
tion bear toward such corporation 
are such as ordinarily preclude him 
from acting as a notary public in 
taking an acknowledgment of a mort- 
gage or otherinstrument which inures 
to the benefit of the corporation, and 


in our judgment this is just what the 
legislature intended to prevent by the 


passage of the statute * * *. It is 
certainly the spirit of the statute and 
the policy of the law that notaries 
public should not act as such in their 
official capacity where they have a 
personal interest that may be affected 
thereby.” 
IOWA. 


The Supreme Court of Iowa in 
January 1897 (Smith v. Clark) held 
that an acknowledgment of a chattel 
mortgage to a bank, made before a 
notary who was one of the stock- 
holders of the mortgagee, was abso- 
lutely void. The notary was held to 
have a beneficial interest in the mort- 
gage, as stockholder, hence was de- 
clared incompetent to take the 
acknowledgment. 

As this decision affected a large 
number of transactions the legisla- 
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ture of Iowa promptly passed “an 
act to legalize acknowledgments in 
instruments in writing heretofore 
taken by notaries public.” It provided 
that acknowledgments “ heretofore” 
taken where a corporation was bene- 
ficiary, before a notary who at the 
time of the acknowledgment was a 
stockholder or officer in the corpo- 
ration ‘‘are hereby declared to be 
legal and valid official acts” etc. 
(Full text of this law is published in 
14 B. L. J. 192). It will be noted 
that this enactment simply applied 
to past acknowledgments. 

Subsequent decisions have been 
made in Iowa as follows: In the 
case of Bardsley v. German Amer. 
Bank (18 B. L. J. p. 207,) the 
cashier of a bank who as notary 
took the acknowledgment of a mort- 
gage running to the bank, had no 
proprietary interest in the institu- 
tion, but it appeared that he was a 
creditor of the man who was execu- 
ting the mortgage to the bank and 
that the loan from the bank was 
desired by the mortgagor so that 
he might, with it, pay his individual 
debt to the cashier. The Supreme 
Court of Iowa held the notary was 
not disqualified. The points decided 
in this case were: 

1. A notary having an interest, 
direct or contingent, in a mortgage 
or its subject matter, cannot take 
and certify an acknowledgment there- 
of, and the record of an instrument 
so acknowledged does not impart 
notice to third persons of the mort- 
gagee’s interest thereunder. 

2. But the mere fact that a notary 
who takes the acknowledgment of a 
mortgage to a banking partnership 
is cashier of the mortgagee—he not 
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being a partner—does not disqualify 
him from acting as notary in the 
transaction. 

3. Nor is the notary disqualified 
because he himself is a creditor of 
the mortgagor (having sold him the 
mortgaged land) and the mortgage 
to the bank is to obtain money with 
which to pay his claim. 

In 1903 (Bank v. Stockdale 20 B. 
L. J. 837), the Supreme Court of 
Iowa held that, where a chattel 
mortgage was executed to a trustee 
for the benefit of a private banking 
partnership and was acknowledged 
before the cashier, who was one of 
the partners, in his capacity as no- 
tary, that the notary was disquali- 
fied and the record of the instrument 
insufficient to impart constructive 
notice to subsequent purchasers of 
the mortgaged property. 

KANSAS. 

In January, 1905, the Supreme 
Court held (Fair v. Citizens State 
Bank, B. L. J. March 1905, p. 186) 
as follows: 

1. An affidavit of a renewal of a 
chattel mortgage in favor of a cor- 
poration after it is received and filed 
by the register of deeds of the 
county, is not void, so as not to im- 
part constructive notice of the lien 
of the mortgage, by reason of the 
fact that the affidavit is sworn to 
by an officer of the corporation be- 
fore a notary public who is an officer 
and stockholder in said corporation. 

2. The act of the notary public in 
administering the oath in such case 
is ministerial, and not judicial, and 
is at most voidable, not void. 

Later in the present year, the 
legislature (Chapter 311, Laws of 
Kansas of 1905; published in Sep- 
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tember B. L. J. p. 697,) amended 
the act respecting notaries public, 
by giving notaries authority to take 
acknowledgment and to administer 
oaths “including the acknowledg- 
ment of any such instrument when 
executed to or by any corporation, 
or the administering of oaths to 
officers, agents or émployees of cor- 
porations in which any such notary 
public may be interested as a stock- 
holder, officer or employee; provided, 
that no such notary public shall 
take an acknowledgment or admin- 
ister an oath when acting himself in 
behalf of such corporation.’’ The 


act also validated past notarial acts 
of the character in question. 


KENTUCKY. 

In most of the cases in the dif- 
ferent states where the competency of 
a notary, by reason of being a stock- 
holder of one of the parties in interest, 
has been in question, the subject 
involved has been an acknowledg- 
ment of a mortgage or other instru- 
ment tothecorporation. In Kentucky 
(Moreland v. Citizens Savings Bank 
97 Ky. 211) the question has arisen 
with reference to the competency of 
the notary to protest paper belong- 
ing to his bank, where he is a stock- 
holderthereof. The Court of Appeals 
in Kentucky has held that the 
notary is competent to protest a 
bill of exchange belonging to his 
bank although he is an officer and 
stockholder of the bank. 


NEBRASKA. 

The Supreme Court of Nebraska 
held in 1896 (Horbach v. Tyrrell) 
that a notary was not disqualified 
from taking an acknowledgment of a 
mortgage made to a corporation 
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merely because it was shown that he 
was at the time secretary and treas- 
urer of the mortgagee, it not appear- 
ing that he was a stockholder in 
such corporation or otherwise bene- 
ficially interested in having the mort- 
gage made. 

In 1901 (Chadron v. O’Linn) the 
court held that a stockholder of a 
corporation, who is likewise a notary 
public, is disqualified from taking 
and certifying an acknowledgment of 
a mortgage to the corporation. In 
1902 (Wilson v. Griess, 19 B. L. J. 
574) a mortgage to a bank was 
acknowledged before a notary who 
was assistant cashier, director and 
stockholder of another bank which 
had a pecuniary interest in the trans- 
action. The notary was held dis- 


qualified and the acknowledgment 
and the mortgage both void. In 
1904 (Castetta v. 


Stewart) an 
acknowledgment of a mortgage toa 
private banker before a notary who 
is cashier, but an employee without 
pecuniary interest except salary, was 
held valid. 

; OHIO. 

In Ohio the statute provides that 
‘no banker, broker, cashier, director, 
teller or clerk of any bank, banker 
or broker, or other person holding 
any Official relation to any bank, 
banker or broker, shall be compe. 
tent to act as notary public in any 
matter in which said bank, banker 
or broker is in any way interested.” 
It will be seen that the statute does 
not directly mention a stockholder 
of a bank. 

In the case of. Read against the 
Toledo Loan Company which came 
before the Supreme Court of Ohio in 
1903 (20 B. L. J. 525) a mortgage 
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to the loan company was acknowl- 
edged before a notary who was a 
stockholder of the mortgagee corpo. 
ration, and was attested before wit- 
nesses who were stockholders. The 
court held that it was not invalid 
and could not be impeached for that 
reason, in the absence of fraud and 
undueadvantage. The court referred 
to the statute above quoted and 
said: ‘‘It would seem that in those 
instances where the legislature in- 
tended to disqualify or limit the 
authority of a notary public to act 
in his official capacity, it has done 
so by express and positive statutory 
provision. * * * If therefore it had 
been the policy and purpose of the 
legislature to prohibit a stockholder 
of a corporation from acting as 
notary public in the taking and cer- 
tifying of an acknowledgment to an 
instrument in which said corpora- 
tion was interested, it would have 
doubtless so provided; and in the 
absence of any statutory inhibition, 
the disqualification of the notary to 
act will not be presumed.” 


PENNSYLVANIA. 


In 1840 the legislature prohibited 
stockholders, directors, cashiers, tel- 
lers, clerks or other officers of banks 
from holding the position of notary 
at all. The reason for this as stated 
by Chief Justice Black of the Supreme 
Court of Pennsylvania in Common- 
wealth v. Pyle, was that ‘‘the func- 
tions of a notary are so much more 
likely to be required by banks, and 
to be exercised in their favor and 
for their benefit, than for that of 
individuals, that such officers are 
not needed or appointed in places 
where banks are not located. A 
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notary has a sort of judicial power. 
His protests, attestations and other 
official acts, certified under his hand 
and seal of office, are evidence of 
the facts therein certified. It is 
necessary therefore that he shall not 
be interested in favor of the parties 
who are often invoking his services.” 
So much of this prohibition as ap- 
plied to clerks and tellers of banks 
was later repealed as to certain 
counties. And in 1903 (See 20 
B. L. J. 563; 613) the legislature 
amended the act of 1840 by mak- 
ing stockholders, directors and clerks 
of banks eligible to hold and exercise 
the office of notary public, but still 
incapacitating them from acting as 
notary for the particular bank in 
which they may hold stock, or the 
office of director or be employed as 
clerk. Chapter 53 of the laws of 
1903 provides: “That hereafter any 
stockholder, director or clerk in any 
bank, banking institution or trust 
company may, at the same time, 
hold, exercise and enjoy the office of 
notary public: providing that no 
stockholder, director or clerk in any 
bank, banking institution or trust 
company shall do or perform any 
act or acts as notary public, or per- 
form any duty or duties of notary 
public for such bank, banking insti- 
tution or trust company in which 
he or she may be a stockholder, 
director or clerk; and any act or 
acts, duty or duties, performed by 
any notary public of any bank, bank- 
ing institution or trust company in 
which he or she may be a stock- 
holder, director or clerk, is and are 
hereby declared invalid.” 

It is thus seen that the Pennsyl- 
vania law upon the subject has re- 
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cently been changed so that all per- 
sons connected with banks from 
director .down, are eligible to hold 
commissions as notary public, a 
privilege which has been denied this 
class of citizens for over sixty years, 
the privilege however being restricted 
to notarial business for others than 
the banks with which they are con- 


nected. 
RHODE ISLAND. 


In Rhode Island the statute pro- 
vided that ‘‘no protest of any note, 
draft or check shall be made by any 
notary public who is the president, 
cashier, director, clerk or agent of 
any bank or institution for savings, 
wherein such note, draft or check has 
been placed for collection or has been 
discounted.” 

This statute, it is seen, refers only 
to protests; not to acknowledgments 
of instruments running to the bank 
before a notary who is one of the 
prohibited officers. Furthermore it 
does not specifically mention stock- 
holders of the bank. But the gen- 
eral intent is plain to exclude every 
one connected with the bank, from 
the president down to the messenger, 
from acting as notary in its affairs 
and it is doubtful whether a protest 
by, or an acknowledgment before, a 
stockholder, in his capacity as notary 
in a transaction in which the bank 
was a party, would be recognized as 
valid by the.courts of the state. 


TENNESSEE, 


In Tennessee the courts have ex- 
pressed disapproval of acknowledg- 
ments taken before notaries who are 
stockholders of the mortgagee bank 
but have not absolutely disqualified 
them. In September, 1896, the 
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Supreme Court of Tennessee held 
(Cooper v. Hamilton Loan Assn. 
B. L. J. Nov. 1896) where a deed of 
trust to a loan association was 
acknowledged before a notary who 
was a_ stockholder, director and 
attorney of the association, that 
while the acknowledgment was not 
ipso facto void, it was voidable on 
proof of fraud or deception or undue 
advantage, by reason of the notary’s 
relationship to the grantee. The 
court said that such acknowledg- 
ments were against public policy and 
not to be encouraged, and that the 
practice which had become so preva- 
lent should be discountenanced and 
discontinued. It refused, however, 
to declare such acknowledgments 
absolutely void, but said they were 
merely voidable and open to attack 
on the ground of fraud, oppression 
or other cause for invalidation. 

In a later case in Tennessee (Home 
Building and Loan Assn. v. Evans, 
B. L. J. Jan. 1900 p. 32) a note 
was given to a loan company in 
Tennessee, secured by deed of trust. 
The deed was acknowledged before a 
notary public who was a director 
and the attorney for the association. 
Here also the Court of Chancery 
Appeals of Tennessee refused to hold 
the deed invalid because it was im- 
properly acknowledged. 

TEXAS. 

In April 1897 the Court of Civil 
Appeals of Texas in the case of 
Miles v. Kelley (14 B. L. J. 387), 
held that a notary public is dis- 
qualified from taking the acknowl- 
edgment of a mortgage to a building 
association, because of his interest in 
the transaction, where heis managing 
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agent and a stockholder in the asso- 
ciation and made the loan for which 
the mortgage was given. He could 
not take the acknowledgment and 
his actin attempting it was a nullity, 
Again in 1899 (Aid Society vy. 
Monroe, 17 B. L. J. 46,) it was 
held by the same court that a 
notary being a stockholder and 
director of a mortgagee corporation 
was pecuniarily interested in the mort- 
gage and an acknowledgment taken 
by him was absolutely null and void. 


WASHINGTON. 


In this state the Supreme Court 
has recently upheld the competency 
of the notary although a stock- 
holder. In the case of Bank vy. 
Lawrence, decided in year 1903 (21 
B. L. J. 41), a mortgage to an in- 
vestment company was acknowledged 
before anotary whowas its president 
and a stockholder. The court held 
the notary was not disqualified. It 
said: ‘‘The mere fact that the no- 
tary in this case was an officer and 
stockholder in the corporation to 
whom the mortgage was executed, 
would not preclude his taking the 
acknowledgment of the mortgagor. 
The taking of an acknowledgment by 
a notary public is a ministerial act, 
and may be performed by any one 
qualified to act as notary.” 


WYOMING. 


It was held by the Supreme Court 
of Wyoming in 1902 (Bank v Bank 
20 B. L. J. 251) that a cashier of 
a bank, who is also a_ stockholder 
therein, has such an interest in a 
mortgage given to secure a note, of 
which the bank is beneficial owner, 
as to render void the acknowledg- 
ment thereof taken by him. 
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BANKING LAW. 


HIS Department embraces all the newly decided cases of importance to bankers, bank counsel 


and bank directors. 


The experiences they disclose are likewise worthy the careful attention 
and study of the merchant, the depositor and the bank student seeking advancement. 


Further 


information regarding any case published herein will be furnished on application. 


FORGED OR UNAUTHORIZED 
INDORSEMENT. 


Check bearing forged or unauthorized indorsement 
of payee, cashed and indorsed by a bank and 
collected of the drawee—Indorsement guaran- 
tees genuineness and sufficiency of prior in- 
dorsement—Indorser liable to bank of payment 
for amount of check and for latter’s costs 
and expenses incurred in unsuccessfully de- 
fending payee’s suit on check, of which indorser 
had received notice to come in and defend. 


Wellington National Bank v. Robbins, Supreme Court of 
Kansas, July 7, 1905 

1. When an indorsement upon a genuine bank 
check is forged, or the name of the payee is placed 
thereon without authority, and the check is trans- 
ferred and paid by a bank not the drawee, which 
bank in turn indorses it and collects it from the 
drawee bank, the drawee is under no obligation 
to inquire as to the genuineness of the first in- 
dorsement, but the latter indorser guaranties the 
genuineness of the prior indorsement. 

2. In such case, if the payee brings suit against 
the drawee and recovers a judgment for the whole 
or a part of the amount ef the check, and the 
drawee gives notice to its immediate indorser, 
and requests it to assume the direction and con- 
trol of the defense, which it neglects to do, and 
the drawee employs counsel and defends the ac- 
tion in good faith, and judgment is rendered 
against it for a portion of the claim, and it pays 
such judgment, the drawee is entitled to recover 
of its immediate indorser the amount of the judg- 
ment so paid, together with all necessary and 
reasonable attorney's fees and expenses incurred 
in such defense. 


(Syllabus by the Court.) 


Error from District Court, Sumner 
County; C. L. Swarts, Judge. 


Action by the Wellington National 
Bank against F. K. Robbins, doing 
business as F. K. Robbins & Co., and 
as the Farmers’ Bank. Judgment for 
defendant, and plaintiff brings error. 
Reversed. 


On the 5th of September, 1898, Ket- 
tering & Sons were indebted to Park- 
hurst-Davis Mercantile Company in 
the sum of $249.71, and had on deposit 
in the plaintiff bank sufficient funds to 
pay said sum, and on that date drew 
their check on plaintiff for that sum, 
and delivered the same to one F. H. 
Teale, employed asa salesman by the 
mercantile company. Teale indorsed 
the check, ‘‘Parkhurst-Davis Merc. Co., 
per F. H. Teale, Salesman,” and pre- 
sented the same to the defendant bank, 
and received from said bank $32 in 
cash and a draft for the balance of the 
check payable to the order of the mer- 
cantilecompany. Teale forwarded the 
draft to the mercantile company with 
instructions to credit it on two other 
accounts than Kettering & Sons, and 
converted the $32 cash to his own use. 
The defendant indorsed the check, 
‘*The Farmers’ Bank, Wellington, Kan- 
sas, paid September 6th, 1898," and de- 
livered the same to the plaintiff, and 
received full payment thereof. The 
mercantile company, after learning of 
the transaction, claimed that the in- 
dorsement of the check by Teale wasa 
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forgery, that he was not authorized to 
indorse any check payable to them, and 
demanded full payment of the check 
from the plaintiff bank, and, upon re- 
fusal, brought suit against the plaintiff 
for the sum of $249.71. The plaintiff 
bank informed the defendant of the 
bringing of the suit, and requested it 
to come in and defend, to which the 
defendant paid no attention. Plaintiff 
defended, and the action resulted in a 
judgment in favor of the mercantile 
company against the plaintiff for the 
amount einbezz'ed by Teale, with in- 
terest, $39.47, and costs, aggregating 
$85.12. The plaintiff paid the judg- 
ment of the mercantile company, and 
demanded payment from the defend- 
ant, which was refused, and thereupon 
brought this suit for the amount so 
paid and $50 attorney’s fees, aggrega- 
ting $135.12. The defendant answered 
by general denial, and alleged negli- 
gence on the part of the plaintiff in 
failing to discover and notify defend- 
ant of the forgery. An agreed state- 
ment of facts was made in open court, 
embodying substantially the foregoing 
statement, with the additional agree- 
ment that the plaintiff had paid $50 
attorney’s fees in the suit against it by 
the mercantile company, and that the 
amount so paid was reasonable. There- 
upon the plaintiff rested, and the de- 
fendant offered evidence, over the ob- 
jection of the plaintiff, of the custom 
between the banks at Wellington, and 
of the understanding of the cashier of 
the defendant bank as to the meaning 
of the indorsement placed by it upon 
the check, all of which we think was 
incompetent. Practically the only ques- 
tion involved in the case is us to the 
liability of the defendant, if any, upon 
the written indorsement of the check 
to the plaintiff. 
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C. A. Smiru, J. (after stating the 
facts). Under the agreed statement 
of facts in this case the defendant was 
responsible to the plaintiff for the 
money it paid out upon the check with 
the forged indorsement. 

The rule as laid down in People’s 
Bank v. Franklin Bank, 17 Am. St. 
Rep. 898 (note), reads: ‘‘Money paid 
upon a forged indorsement of a check 
or draft may be recovered back. The 
bank or drawee is not bound to know 
the signature of an indorser. And the 
holder, whether he indorses the in- 
strument or not, warrants the genuine- 
ness of all prior indorsements. If, there- 
fore, a check or draft upon which the 
name of a prior indorsee has been forg- 
ed is paid, the amount may be recover- 
ed back from the party to whom it has 
been paid, or from any party who in- 
dorsed it subsequent to the forgery.” 
The case of the Corn Exchange Bank 
v. The Nassau Bank, 91 N. Y. 74. cited 
by the defen jant, sustains this doctrine; 
but in that case it was held that the 
payor bank was not entitled to recover 
the expenses of a suit, for the reason 
that it had not discharged its duty to 
the defendant bank as a depositor. In 
the case at bar, however, the plaintiff, 
upon being sued for the entire amount 
of the check, notified the defendant in 
writing, and requested the defendant 
to assume and take charge of the de- 
fense of the case. This it was the de- 
fendant’s duty to do, and it neglected 
to doit. The owner of the defendant 
bank, however, testified as a witness in 
that suit and had every opportunity to 
have any defense made that it could 
have made, if it, in fact, had been a 
party. It was the duty of the defend- 
ant bank to see the plaintiff harmless 
on its contract of warranty that the in- 
dorsement of the mercantile company 
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on the check was genuine, and it ill be- 
comes the defendant in this case to say 
that when the plaintiff was sued it 
should have paid the full amount claim- 
ed and then sought to recover it of the 
defendant. The plaintiff defended in 
good faith, employed counsel in good 
faith and at an agreed reasonable price, 
and saved the defendant over $200, and 
it is entitled to recover the full amount 
claimed. ; 

The agreed statement of facts em- 
braces every question material to the 
determination of the case, and the evi- 
dence offered and introduced by the 
defendant devolved neither upon the 
trialcourt nor upon this court the weigh- 
ing of evidence to determine the facts. 
In the case of Bank v. Williams, 62 
Kin. 434, the court quotes from Suth- 
erland on Damages (2d Ed.) § 58, as 
follows: *‘If one’s property is taken, 
injured, or put in jeopardy by another’s 


neglect of duty imposed by contract, 
or by his wrongful act, any necessary 
expense incurred for its recovery, re- 
pair, or protection is an element of the 


injury. It is often the legal duty of 
the injured party to incur such ex- 
pense to prevent or limit the damages, 
and, if it is judicious and made in good 
faith, it is recoverable, though abor- 
tive."” The act of the plaintiff in de- 
fending the action of the mercantile 
company was in good faith and was 
not abortive, but resulted in great 
good to the defendant. By so much 
more ought it to recover. 

The judgment of the district court is 
reversed. The case is remanded with 
instructions to enter judgment for the 
plaintiff below for $135.12, with inter- 
est at the rate of 6 per cent. per annum 
from November 19, 1901, with costs. 
All the Justices concurring. 
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ACTION FOR DEPOSIT. 


A bank, before being liable to suit by a depositor 
for balance of deposit account, is entitled to a 
proper demand therefor; and while the bank 
may pay upon an oral order or direction, ‘t is 
not required todo so, but is entitled to demand 
in writing, as bya check, receipt or otherwise, 
to evidence the payment—Dishonored certifi- 
cate of deposit of another bank, previously 
credited the depositor. as set-off. 


First National Bank of Mishawaka v. Stapf, Supreme Court 
of Indiana, June 21, 1905. 


George Stapf brought an action 
against the First National Bank, of 
Mishawaka, for money alleged to be 
due him on his deposit account. It 
appeared that Stapf had held the fol- 
lowing certificate of deposit : 


No. 8048. cenriricate oF pevostr. 
INDIANA NATIONAL BANK. 
ELKHART, IND., WVov. 7. 190}. 
George Stapf has deposited in this bank 
Six hundred no-100 Dollars, 
payable to the order of self in current funds 
on return of this certificate properly indorsed. 
This deposit is not subject to check. 
W. C. COLLINS. Cashier. 


On November 13, 1903 Stapt indorsed 
the certificate and delivered the same to 
the First National Bank, of Mishawaka, 
and the face value was placed to his 
credit on his deposit account. The 
bank immediately forwarded the cer- 
tificate with proper indorsements, for 
collection; payment was not made; suit 
was iustituted thereon anda judgment 
for $604 and costs recovered against the 
Indiana National Bank of Elkhart, at 
the earliest possible date; ex: cution 
was issued at once and returned ‘‘no 
property found” and the Indiana bank 
had no property subject to execution 
at any time after the 13th dav of No- 
vember 1903. 

Held (reversing a judgment in favor 
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of Stapf, the depositor) that the First 
National Bank of Mishawaka, was en- 
titled to have the sum of money named 
in the certificate, with interest, set off 
against any amount found due Stapf 
on deposit account, and was entitled to 
judgment against Stapf for any excess. 
The certificate was in legal effect a 
promissory note transferable by in- 
dorsement, under the statute of Indiana 
and the indorsee of such an instrument, 
having used due diligence to collect, 
has a right of action against his im- 
mediate or any remote indorser. As 
the Elkhart bank had no property sub- 
ject to execution at any time after the 
transfer of the certificate, Stapf would 
be liable as indorser without regard to 
the question of diligence, as no action 
on the part of the First National Bank 
of Mishawaka, however diligent, could 
have been availing. 

Further held: Irrespective of the 
question of set-off, as a defense to 
Stapf’s action for his deposit, such ac- 
tion was not maintainable for want of 
a proper demand preliminary to bring- 
ing suit. Stapf alleged a demand in 
general terms for the amount of his 
deposit and the evidence showed an 
oral request for payment. A _ proper 
demand of a bank for money on de- 
posit is made when the depositor dur- 
ing business hours presents or causes 
to be presented to the bank his check 
order, draft, receipt or other writing 
for the payment of money intheamount 
desired, which writing, when honored 
and in the hands of the bank, will be 
evidence of the authority and direction 
of the depositor to pay, as well as evi- 
dence of the payment. McEwen v. 
Davis, 39 Ind. rog. 

A banker may pay uponan oral order 
or direction, but under the usages of 
banking business he is not required to 
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do so. No proper demand was shown 
by the evidence. 
Judgment reversed. 


SIGNATURE TO NOTE OBTAIN 
ED BY TRICK. 





Where a petition was placed before a man for siy 
nature, underneath one of the leaves of which 
was held a blank form of promissory note, with 
only the signature line projecting, to which 
the signer, having poor eyesight, affixed his 
signature, in the belief that he was signing the 
petition, it is held that he is not liable as 
maker of the note to a bank which had inno- 
cently purchased it for value, being without 
negligence and imposed upon by trick. 





Home National Bank v. Hill, Supreme Court of Indiana, 
June 29, 1905. 





Joseph D. Cunningham was attorney 
for the guardian of an infant. John C. 
Hill was a surety on the guardian's 
bond and was also an indorser on a note 
which had been executed to raise funds 
for the benefit of the ward. Cunning- 
ham conceived the design of procuring 
Hill’s signature to negotiable promis- 
sory notes without Hill’s knowing or 
understanding that he was signing such 
notes. He therefore informed Hill 
that he was preparing papers it would 
be necessary for Hill to sign for the 
purpose of raising money to pay off the 
note indorsed by Hill and for the pur- 
pose of procuring a release of a mort- 
gage held by the latter on the lands 
of the ward. In pursuance of this 
design he drew up a pretended type- 
written petition and presented it to 
Hill, representing it was a petition 
necessary for him to sign to accomplish 
the object stated. Hill read the peti- 


tion in part, sufficiently to know and 
understand its nature and purport, and 
after a full explanation upon the part 
of Cunningham, he consented to sign 
it. After Hill had so read it over, he 








handed it to Cunningham to hold, while 
he went to secure a board upon which 
to rest it while being signed by him. 
During this time, Cunningham artfully 
inserted two blank notes between the 
ieaves and the printed petition in such 
a manner as to conceal all of the print- 
ed part of the notes, leaving ex posed no 
part thereof except the lines indicating 
the spaces where the signature of the 
maker should be attached. Holding 
the petition and notes as thus arranged 
upon the board, Cunningham pointed 
out to Hill the places where he should 
attach his signature. Hill, believing 
he was attaching his signature to the 
petition which he had examined and 
which had been read to him, and not 
observing any part of the blank notes 
not exposed to view, and not knowing 
that any promissory note was conceal- 
ed among the leaves of the petition, 
wrote his name twice, upon the two 
blank notes, Cunningham all the time 
keeping his hand upon the paper and 
never thereafter allowing it 1o come 
into the possession of Hill. Hill was 
72 years of age, in fairly good health, 
but his eyesight was imperfect. He 
was a man of ordinary intelligence, 
was a farmer, unfamiliar with proceed- 
ings in court; he could read and write; 
and there was present in his house at 
the time a daughter, who was a woman 
of ordinary intelligence, and who could 
read and write, but he did not call upon 
her to assist him in the matter. 

After Hill had so placed hissignature, 
and without any knowledge that he 
had signed the blank promissory notes, 
Cunningham took the notes into his 
possession; subsequently filled out one 
as a note for a thousand dollars and 
wrote his own name above that of Hill. 
In this form he took the note to the 
Home National Bank of Thorntown, 


LEGAL DECISIONS, 


771 


Indiana, and there discounted it and 
received thereon the sum of $930. The 
bank at the time of discounting had 
no knowledge or information of the 
means employed by Cunningham to 
procure the signature of Hill to the 
note and took the same without notice, 
expressed or implied, of any infirmity 
therein. Hill received no part of the 
proceeds of the note and had no knowl- 
edge or notice that the same had been 
taken to the bank until after the dis- 
counting, and in no manner did he 
ever ratify, approve or confirm the act 
of Cunningham. 

In an action by the Home National 
Bank against Hill, judgment for de- 
fendant Hill is affirmed. 

Held: Preliminary to the question 
herein involved, we may assert that 
this court has generally gone to the 
full limits in the enforcement of the 
well-settled rule which protects or up- 
holds commercial or negotiable paper 
in the hands of a bona fide holder and 
while this is true, nevertheless it has 
also recognized the fact that there is, 
and must be, some limit in the appli- 
cation of this rule; or, in other words, 
that there are cases in which, under the 
particular facts thereof, even a bona 
fide purchaser or holder must be held 
to have purchased negotiable paper at 
his peril. Our decisions firmly ad- 
here to the rule that where one has 
negligently signed a promissory note 
negotiable by the law merchant, he 
cannot successfully defend against such 
a note in the hands of a bona fide hold- 
er, although it was procured from him 
by means of fraud, and without any 
consideration whatever, But in a case 
where a party not guilty of negligence 
signs a negotiable note in the belief, 
induced by fraudulent practices, that it 
isan instrument or paper of a character 
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altogether different from the one which 
he intended to sign, then, under the 
circumstances, such note cannot be en- 
forced against him, although it has 
passed into the hands of a bona fide 
purchaser for value. 

In this case Hill thought he was sign- 
ing the petition and, under the facts, 
the bank falls far short of establishing 
in the eye of the law, the execution of 
the note in suit by him. Neither can it 
be asserted that under thecircumstances 
Hill negligently signed the note and 
therefore that the cause must be ruled 
by the maxim or principle which affirms 
that whenever one of two innocent par- 
ties must suffer by the acts of a third 
party, that one must bear the loss who 
has enabled such third party to occasion 
or bring the same about. The person, in 
the absence of negligence or proper 
precaution, whose signature is obtained 
to negotiable paper by an artful trick 
or by the methods employed in this 
case, is, in a legal sense, no more lia- 
ble thereon, even in the hands of a bona 
fide holder, than he would be were the 
note an absolute forgery. 

It cannot be asserted that Hill was 
guilty of negligence in failing to call 
upon his daughter forassistance. Cun- 
ningham made no suggestion about 
signing a promissory note and Hill be- 
lieved he was only signing a petition. 
That was the only paper presented to 
him for his signature, but by means of 
a deceitful trick or a species of leger- 
demain, a blank note was placed be- 
tween the folds of the petition and by 
this method his signature obtained. He 
supposed he was signing the petition 
which he had read and it was therefore 
not necessary, as a matter of diligence 
for him to invoke the aid of his daugh- 
ter to read the petition. 

Not knowing of the existence of a 
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blank note he was not guilty of negii- 
gence because he did not read it or 
have it read to him before signature. 
There is a material distinction between 
a case where a person intends to sign 
a note of the character like the one 
which he does finally sign, although in- 
duced to do so by fraud, and a case 
where a party has no design or inten- 
tion whatever of signing a promissory 
note. 

The bank’s contention that Hill did 
not exercise proper precaution or care 
in the matter or transaction in ques- 
tion is not sustained by the facts. That 
Cunningham was enabled to carry off 
the blank note after he had obtained 
Hill’s signature thereto and that he 
converted it into a negotiable promis- 
sory note and discounted it at bank 
does not, under the facts, appear in any 
manner to be due to an absence of 
proper precaution or care on the part 
of Hill. 

Judgment against bank affirmed. 


COLLATERAL NOTE. 





A collateral note, executed to a bank by husband 
and wife, reciting the deposit of collateral se- 
curity ‘‘ for the payment of this note and also 
as collateral security for all other present and 
future demands of the said bank against the 
undersigned,” does not pledge the collateral to 
secure an individual note of the husband to 
the bank. 

First National Bank of Litchfield v. Southworth, Supreme 

Court of Illinois, June 23, 1905. 





Action by Mary A. Southworth 
against the First National Bank of 
Litchfield to recover the value of cer- 
tain collateral claimed to have been 
converted by the bank. On March 3, 
1900, E. Southworth, the husband, gave 
his individual note for $750 to the bank 
due six months after date. On March 
6 following, Mary A. Southworth and 
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E. Southworth executed and delivered 
to the bank their promissory note for 
$1,000, payable to the bank one year 
after date, which contained this clause: 


‘‘Having deposited with said bank 
as collateral security for the pay- 
ment of this note and also as col- 
lateral security for all other pres- 
ent and future demandsofany and 
all kinds of the said bank against 
the undersigned, due or not due, 
the following property, viz. (nam- 
ing the collateral).”’ 


The note of March 6 was paid and 
demand was then made of the bank by 
Mary A. Southworth for the collateral. 
The bank refused to surrender, claim- 
ing the right to hold it as security for 
payment of the individual note of E. 
Southworth for $750, by virtue of the 
provision quoted from the instrument 
of March 6. 

The bank urged that the clause in 
the collateral note, reciting that the 
collateral had been deposited as collat- 
eral security for all present demands 
of the bank against ‘‘the undersigned,” 
included within its terms, as a present 
demand against ‘‘the undersigned” the 
note for $750 which was at that time a 
demand of the bank against E. South- 
worth alone. 

Held: We do not so construe that 
provision. The instrument was signed 
by Mary A. Southworth and E. South- 
worth who jointly, and in no other way, 
answered to the description of ‘‘the un- 
dersigned” as those words are there 
used. The provision in which the 
words ‘‘the undersigned” occur is no 
partofthe promissory note. It is merely 
a statement that the makers of that 
note had deposited the collateral with 
the bank as collateral security, etc. It 
is not an obligation or covenant, and 
hence the statute making joint obliga- 
tions and covenants both joint and sev- 


eral has no application, and cannot be 
considered in construing the provis- 
ion in question. Tne note of March 6 
therefore, did not give the bank a lien 
upon the collateral to secure the individ- 
ual note of E. Southworth for $750. 

Judgment in favor cf the wife against 
the bank for the value of the collateral, 
affirmed. 


CORPORATION NOTE. 





Note reciting ‘‘we promise to pay” and signed 
“The A. W. Co.” under which is the name 
“DPD. B. A.” Prest., is the note of the corpora- 
tion alone, and not the joint note of the com- 
pany and A; and the latter is not personally 
liable thereon. 


Aungst v. Creque, Supreme Court of Ohio, June 27, 1905. 


Action by Ferdinand J. Creque v. 
D. B. Aungst,upon the following prom- 
issory note: 








$300. Akron, Ohio, August 1, 184. 
Thirty days after date we promise to 
pay to the order of J. H. Sample, three 
hundred and no-100 dollars at the Akron 
Savings Bank, value received. 
THE AKRON WHITE SAND 
AND STONE CO. 
L. K. Mthills, Secy. and Treas. 
D. B. Aungst, Pres. | 


Judgment for plaintiff is reversed by 
the Supreme Court. 


Held: The only question presented 
is, did Aungst by executing the note 
in manner and form shown, thereby 
make himself personally liable thereon 
asa maker of said note’? On the trial 
the evidence showed that at the time 
of execution and delivery, the Akron 
White Sand and Stone Company wasa 
corporate company; that D. B. Aungst 
was at that time president of said com- 
pany and L. K. Mihills was its secre- 


| 
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taryand treasurer. This was the only 
evidence bearing upon the question 
here involved and from the facts thus 
shown, the liability or non-liability of 
D. B. Aungst upon the instrument in 
suit must be determined. 

It is undoubtedly an accepted prin- 
ciple of law, and a general rule of the 
law of contracts, that where an agent 
signs a negotiable instrument by affix- 
ing thereto his own signature, without 
adding the name of the principal for 
whom he acts, the agent so signing is 
himself personally bound on such in- 
strument, although he affixes to his 
signature, the word ‘‘agent;” such 
suffix under such circumstances being 
generally considered and held to be 
mere descriptio personae. And the 
rule is the same where an officer of a 
corporation, without signing the cor- 
porate name of the company for whem 
he acts, subscribes a promissory note 
in his own name, affixing to his signa- 
ture his official title or designation,such 
as ‘‘president,”’ ‘‘secretary”’ or ‘‘treas- 
urer.”” This rule of interpretation is, 
in a sense, one of necessity and rests 
on the presumption that the party thus 
signing the negotiable instrument in- 
tends to bind somebody, and no prom- 
isor appearing thereon except the agent 
or person so signing, the law, in order 
that the instrument may have effect, 
construes it to be the note or obliga- 
tion of the person subscribing it, for 
otherwise, nothing appearing in the 
body of the note to indicate the maker, 
the instrument would bea mere nullity. 

But where a promissory note is signed 
by the proper officer of a corporation 
in the corporate name, and underneath 
the corporate name he signs his own 
name, affixing thereto the appropriate 
official title, in the absence of anything 
in the body of theinstrument requirirg 
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a different construction, the note would 

be construed and held to be the note of 
the corporation only, and not the note 
of the officer so signing, or the joint 
note of such officer and the corporation. 

Perhaps the best and most accurate 
mode for an agent to adopt in signing 
a bill or note for his principal, where 
he means to make the latter and not 
himself personally responsible thereon, 
is to sign the same 

“A. B. by his agent C. D.” 
or, 
“4. B. by C. D.” 

However, it is not absolutely essen- 
tial to the validity of the instrument 
as the obligation of the principal, nor 
indispensably necessary to the agent's 
exemption from personal liability, that 
the signature should assume this exact 
form. Whether or not a bill or note has 
been executed by a party in his individ- 
ual or representative capacity is in 
each particular case a question to be 
determined from a consideration of the 
whole instrument. And if, giving full 
effect toall the terms in which the con- 
tract is expressed, it plainly appears 
from the instrument itself that the true 
object and intent of its execution is to 
bind the principal, and not the agent, 
the courts will adopt that construction 
of it, however informally that inten- 
tion may be expressed. 

But it iscontended that the note here 
in question, because of the. language 
employed in the body of the instru- 
ment itself, imports on its face an un- 
dertaking on the part of all whose names 
are sigped thereto, that they will be 
bound thereon, and that in terms it im- 
poses upon each a personal liability as 
maker. It is assumed that the use of 
the words ‘‘we promise to pay” in the 
body of the instrument is conclusive of 
the fact that this note is, and was in- 
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tended to be, the joint note of the 
Akron White Sand & Stone Company, 
L. K. Mihills and D. B. Aungst. We 
do not think so and,in our judgment, no 
such controlling effect can properly be 
giventhese words. The word ‘-we” when 
used in a promissory note does not al- 
ways or necessarily imply a plurality 
of makers and it is often used to des- 
cribe a corporation aggregate. 

Our conclusion in the present case is 
that the note in controversy is on its 
face the note of the Akron White Sand 
& Stone Company, and not the note of 
D. B. Aungst; and that D. B. Aungst 
is not bound thereon. 


CHECK CERTIFIED FOR DRAW 
ER. 





Check certified for depositor and delivered by him 
to payee—Check dishonored by bank because 
of its failure between certification and pay- 
ment—Certified check redeemed by drawer 
from payee—Held a claim acquired by depos- 
itor against bank after its failure, hence can- 
not be set-off against his indebtedness on note 
to bank. 


Schlesinger v. Kurzrok, New York Supreme Court, Appel 
late Term, June 20, 1905. 





\ depositor in a New York bank drew his check 
upon the bank in favor of 4 payee, upon which 
the depositor procured the certification of the 
bank, and then delivered the check to the payee. 
Shortly thereafter the bank failed, the certified 
check when presented by the payee was dishon- 
ored, and the drawer thereupon paid its amount 
to the payee and received back the check. The 
bank's receiver sued the depositor upon a note 
Which he owed the bank. The depositor set-off 
the check. In view of the conceded law that the 
depositor had a right to set off against his indebt- 
edness upon the note any sum due him by the bank 
it the time of its failure, but had no right to set 
off a claim acquired after the failure, the question 
for decision was whether, when the bank failed, 
t was indebted to the depositor by reason of the 
check previously certified and delivered by him 
to the payee. 

Held (Greenbaum, J. dissenting): At the time 
the bank failed, it was not indebted to the depos- 


itor upon the certified check, but only to the payee 
thereof, and the claim acquired by the depositor, 
by re-delivery of the check to him, was a claim 
which arose after the failure and, consequently, 
could not be set off against the sum he then owed 
the bank. 


Appeal from Municipal Court, Bor- 
ough of Manhattan, Seventh District. 


Action by Leo Schlesinger, as receiv- 
er of the Federal Bank of New York 
against Raphael Kurzrok. From a Mu- 
nicipal Court judgment in favor of plain- 
tiff, defendant appeals. Affirmed. 


Argued before Scort, P. J., and Lev- 
ENTRITT and GREENBAUM, JJ. 


Scorr, P. J. Plaintiff, as receiver of 
an insolvent bank, sues to recover the 
amount of a promissory note made by 
defendant, and held by the bank on the 
date of its failure. Defendant’s liability 
on the note is conceded, the only ques- 
tion involved in the appeal being as to 
the right to set off, as against the claim 
upon the note, the claim of defendant 
against the bank arising upon the fol- 
lowing facts, which are agreed to: On 
April 12, 1904, the defendant was a de- 
positor with the Federal Bank of New 
York (of which plaintiff is receiver), 
and had to his credit on said date at 
least the sum of $600 ; that defendant 
executed and presented to the said Fed- 
eral Bank, forcertification, acheck bear- 
ing said date, to the order of Schmeidler 
and Bachrach, for the sum of $600, 
which said check was thereupon duly 
certified by the said bank, and said 
check was thereupon delivered to the 
payee ; that thereafter, and on the 14th 
day of April, 1904, the said Federal 
Bank had become and was insolvent, 
and the superintendent of the banking 
department of the state of New York 
thereupon took charge of its assets ; 
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that the payment of its obligations and 
its business generally were thereupon 
stopped and suspended, and continued 
so during all the time hereinafter men- 


_ tioned; that the said payees duly in- 


dorsed said check, and presented the 
same for payment, which payment was 
refused for the foregoing reasons; that 
after said suspension, and on the same 
day, the payees duly returned said cer- 
tified check to the defendant, who de- 
livered to them his check therefor, and 
the defendant became and still is the 
owner and holder of said check. No 
question is made as to the right of de- 
fendant to set off against his indebted- 
ness upon the note any sum due to him 
by the Federal Bank at the moment of 
his failure, but it is apparently well set- 
tled that he cannot set off the claim 
asserted in the answer if it was acquired 
by him after the act of insolvency. 
Scott v. Armstrong, 146 U. S. 499, 511. 

The question involved, therefore, in 
the present case, is whether or not the 
defendant was, when the bank failed 
on April 14th, a creditor to the amount 
of the check which he had previously 
caused to be certified, and, after certi 
fication, had delivered to the payees 
named therein. It becomes necessary, 
therefore, to determine the relation 
which existed at moment of the bank's 
failure between it and Schmeidler and 
Bachrach, who were holders and owners 
of the check. Unquestionably the bank 
then owed to some one the amount rep- 
resented by the check. If it owed it to 
the then holders of the check, it did not 
at the same time owe it to the defend- 
ant, for it could not owe the same money 
totwodifferentclaimants. Section 321 
of the Negotiable Instruments Law pro 
vides that ‘‘ acheck isa bill of exchange 
drawn on a bank payable on demand. 
Except as herein otherwise provided, 
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the provisions of this act applicable to 
a bill of exchange payable cn demand 
apply toa check.”” Section 323 provides 
that, ‘‘ where a check is certified by the 
bank on which it is drawn, the certifi- 
cation is equivalent to an acceptance ;"’ 
and section 325 provides that ‘‘a check 
of itself does not operate as an assign- 
ment of any part of the funds to the 
credit of the drawer with the bank, and 
the bank is not liable to the holder un 
less or until it accepts or certifies the 
check.”” The effect of acceptance, to 
which, by section 323, certification is 
made equivalent, is declared by section 
112 to be that the acceptor engages that 
he will pay it according to the tenor of 
his acceptance. Section 60 provides 
that ‘‘aninstrument is negotiated when 
it is transferred from one person to 
another in such manner as to constitute 
the transfeiee the holder thereof ;’’ and 
section go provides that ‘‘ the holder of 
a negotiable instrument may sue there 
on in his own name and payment to 
him in due course discharges the instru- 
ment.’”’ There can be no doubt, under 
the facts as agreed upon, that defendant 
had transferred the check to Schmeid- 
ler and Bachrach in such manner as to 
constitute them the holders thereof, and 
it consequently follows that up to the 
time of the failure they, and they alone, 
cou'd have sued the bank upon the 
check. As was recently said by the 
Appellate Division in this department, 
the check and certification operated as 
an assignment of the funds to the credit 
of the drawer with the bank, and the 
bank became liable to the holder (Meuer 
v. Phenix Nat. Bank, 94 App. Div. 331, 
335); and such is the clear implication 
to be drawn from section 325, Neg. 
Inst. Law. 

In Willets v. Phoenix Bank, 2 Duer, 
121, it was said: 








‘It is the duty of the officer certify- 
ing the check to cause it to be immedi- 
ately charged as paid in the account of 
the drawer . and when this is done the 
sum thus charged will remain as a de- 
posit in the bank to the credit of the 
check, and be forever withdrawn from 
the control of the maker, except as a 
holder of the check.” 

And in First Nat. Bank v. Leach, 52 
N. Y. 350, it is said: 

‘‘The theory of the law is that when 
a check is certified to be good by a 
bank the amount thereof is then charg- 
ed to the account of the drawer in the 
bank certification account. * * * It 
follows that after a check is certified 
the drawer of the check cannot draw 
out the funds then in the bank neces- 
sary to meet the certified check. That 
money is no longer his.” 


The result of these statutory provis- 
ions and judicial decisions is that the 
presentation of the check for certifica- 
tion and its certification by the bank 
operated to set aside or assign from 
the general credit of the detendant to 
the credit of the check the amount rep- 
resented thereby; that by the certifica- 
tion the bank undertook to pay the 
check according to the terms of its ac- 
ceptance—that is, to whoever, being the 
holder and indorsee thereof, might pre- 
sent it for payment; that this obliga- 
tion of the bank attached to the check 
and followed it into the hands of each 
successive holder in due course; that 
by its delivery to Schmeidier and Bach- 
rach, to whose order it was drawn, the 
bank became indebted to them for the 
amount represented by the check, and 
were no longer indebted to defendant. 
It follows that at the time of the fail- 
ure the payees named in the check, be- 
ing then the holders, were the creditors 
of the bank forthe amount of the check, 
and that the defendant was not. 

We understand it to be conceded that 
this would have been the situation of 
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the parties if the check had been de- 
livered to the payees uncertified, and 
they had caused it to be certified; but 
it is urged that th: fact that the defend- 
ant himself cause 1 the check to be cer- 
tified before he gave it to the payees 
culls for the applicition of a different 
rule. It is undoubtedly true that a 
different rule is to be applied as be- 
tween the drawer and the payee of a 
check, when the drawer himself, be- 
fore delivery, causes the check to be 
certified, from that which obtains when 
the payee, after delivery to him, ob- 
tains the certification. In the latter 
case the drawer is discharged from the 
indebtedness for which the check was 
given (section 324, Neg. Inst. Law), 
and the holdercan look only tothe bank; 
while in the former case the drawer is 
not discharged of hisindebtedness, but 
the holder may, in case the bank fails 
toabide by its obligation, have recourse 
to his debtor upon the original indebt- 
edness. This rule, however, applies 
only to the relation bet ween the drawer 
and the payee, and has nothing to do 
with the character or extent of the ob- 
ligation assumed by the bank by the 
act of certification. It may be that 
after the failure of the bank, Schmeidler 
and Bachrach, the payees named in the 
check, had the right to recover the 
amount of their debt from the defend- 
ant, and that upon paying it the de- 
fendant was entitled to receive back his 
check. So much must be conceded, as 
it may also be that defendant thereby 
acquired a right of action against the 
bank either for the amount of the 
check, as the holder thereof, or for 
damages for the failure to honor the 
acceptance. Such right or claim, how- 
ever, was one acquired after the failure, 
and not one existing at the time of 
failure, for until refusal to pay the 
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check occurred no right of action against 
the bank, by reason of the check, could 
devolve upon defendant. Our conclus- 
ion is that up to the moment of the 
bank’s failure the only creditors of the 
bank upon the check were the payees 
named therein, who then held it, and 
that whatever right the defendant ac- 
quired by the redelivery of the check 
to him was a claim which arose after 
the failure, and which consequently 
cannot be set-off against the sum he 
then owed the bank. 

The judgment was therefore right, 
and must be affirmed, with costs. 


LEVENTRITT, J., concurs. 


GreensaumM, J. (dissenting). This 
action was brought by the plaintiff, as 
the receiver of the Federal Bank, to re- 
cover the amount of a promissory note 
discounted by said bank for the defend- 
ant. Liability upon the note is con- 
ceded, and the appeal arises out of the 
counterclaim interposed by the defend- 
ant. The admitted facts with respect 
to the counterclaim are that the de- 
fendant was, on the r2th day of April, 
1904, a depositor of the Federal Bank 
in an amount exceeding $600; that on 
said day he drew a check to the order 
of a third person for the sum of $600, 
and had it duly certified by the bank 
in his own behalf; that after certifica- 
tion he delivered the check to the 
payee therein named; that between the 
time that the check was certified and 
its presentation for payment on April 
14, 1904, the bank suspended payment 
because of its insolvency; that on the 
same day the check was returned un- 
paid to the payee, who thereupon sur- 
rendered it to the defendant upon the 
receipt of cash for the amount thereof. 
No claim is made that the payee had 
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not exercised due diligence in present- 
ing said check. The respondent, how- 
ever, insists that the certification of 
the check operated as a withdrawal from 
defendant's account as depositor of the 
amount of the check, and that defend- 
ant’s subsequent acquisition of the 
check gave him no better rights there- 
under than any assignee, a stranger to 
the bank, might have. There is no 
doubt that, if the amount of the certi- 
fied check is to be considered as a part 
of the deposit of defendant with the 
bank, the counterclaim would properly 
lie. It is equally well settled that a 
claim against an insolvent corporation, 
acquired after insolvency, cannot be 
set up as an offset by the assignee of 
the claim against his own indebtedness. 
Did the certification of the check oper- 
ate as a withdrawal, to the extent of 
the amount thereof, from the defend- 
ant’s account with the bank as depositor, 
and as a discharge of defendant’s obli- 
gation thereunder to the payee? The 
delivery of ‘‘an ordinary uncertified 
check upon a general account is neither 
a legal nor equitable assignment of any 
part of the sum standing to the credit 
of the depositor and confers no right 
upon the payee that he can enforce 
against the bank.”” Such a check ‘“‘is 
simply an order which may be counter- 
manded and payment forbidden by the 
drawer at any time before it isactually 
cashed.”” O’Connor v. The Mechanics’ 
Bank, 124 N. Y. 324, 331, citing Flor- 
ence Mining Co. v. Brown, 124 U. 5. 
385, 391; section 325 of the negotiable 
instruments law. 

Did the certification of the check 
procured by the maker operate to 
change the foregoing rule? Section 
325 of the negotiable instruments law 
reads as follows: 


‘*A check of itself does not operate 


— 


or 
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as an assignment of any part of the 
funds to the credit of the drawer with 
the bank, and the bank is not liable to 
the holder, unless and until it accepts 
or certifies the check.”’ 


Section 324 of the same act declares: 


‘‘Where the holder of a check pro- 
‘ures it to be accepted or certified the 
drawer and all endorsers are discharg- 
ed from liability thereon.” 


Reading the two sections together, it 
seems reasonably clear that only in the 
case where the certification is procured 
by the holder of the check does the 
check operate as an assignment of a 
part ofthe funds to the credit of the 
drawer and a discharge of the drawer 
and indorsers from liability thereon. 
But where the maker procures the cer- 
tification of the check before delivery 
the rule is different. While no case 
has been found in this state directly 
pointing out the distinction to be ob- 
served between the case of a certifica- 
tion of a check upon the request of its 
payee or subsequent holder and of the 
maker, there are abundant authorities 
in other states declaring that the de- 
livery by the maker of a certified check 
does not constitute payment any more 
than an uncertified check. Minot v. 
Russ, 156 Mass. 458, happily illustrates 
the two cases of a check certified for 
the payee and for the maker respect- 
ively, and cites numerous cases in sup- 
port of the proposition just stated. 
The following excerpt from the case 
on page 460 of 156 Mass., is pertinent: 


‘*‘So far as the question has been 
considered, it has been decided that 
the certification of a bank check is not, 
in all respects, like the making of a 
certificate of deposit, or the acceptance 
of a bill of exchange, but that itis a 
thing sui generis, and that the effect 
of it depends upon the person who, in 
his own behalf, or for his own benefit, 
induces the bank to certify the check. 
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The weight of authority is that if the 
drawer in his own behalf, or for his 
own benefit, gets his check certified, 
and then delivers it to the payee, the 
drawer is not discharged; but that if 
the payee or holder, in his own behalf, 
or for his own benefit, gets it certified, 
instead of getting it paid, then the 
drawer is discharged ’’—citing numer- 
ous authorities. 

The distinction pointed out is entire- 
ly consistent with the decisions of our 
state and our negotiable instruments 
law. 

It seems to be conceded that under 
the circumstances here appearing, the 
defendant was not discharged from his 
obligation towards the payee or holder 
of the check in due course, and that he 
‘* acquired a right of action against the 
bank for damages for failure to honor 
the acceptance ;” but it is argued that 
no right of action was created until 
after the failure, because the refusal of 
the bank to honor the check took place 
after the failure. I fail to see how 
that circumstance defeats the offset or 
counterclaim. It may as well be said 
that a depositor having funds with the 
defunct bank may not offset the amount 
thereof withheld against the claim of 
the bank because the right of action 
existing under the counterclaim due to 
the refusal of the bank to repay the 
depositor the amount standing to his 
credit arose after the failure. In the 
case of a depositor, the bank agrees 
with him to honor his drafts or checks 
to the extent of his deposits, and to re- 
pay any balance to his credit upon de- 
mand. In the case of abank certifying 
a check of its depositor it has, in effect, 
entered into an agreement with him 
that the amount thereof is to be 
charged to the account of the drawer 
in the bank certification account, to be 
made applicable to the payment of that 
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check. First National Bank v. Leach, 
52 N. Y. 350. The failure of the bank 
to carry out its agreement makes the 
depositor liable to the holder of the 
check, and creates a right of action in 
favor of the depositor against the bank 
arising out of an agreement made be- 
fore its insolvency, just as in the case 
of the ordinary depositor the right of 
action arises by the failure of the bank 
to observe its agreement made before 
insolvency. Indeed, it may also be 
said that the failure of the bank to 
honor the check certified for its de- 
positor, resulted in leaving the account 
of the depositor as it was before the 
certification, and therefore subject to 
the ordinary rights of offset in favor 
of the depositor. 

It follows, therefore, that the deliv- 
ery to a third party of the check for 
$600, which the defendant himself pro- 
cured to be certified, did not operate 
as a discharge of defendant’s liability 
thereon, and that the counterclaim was 
good in law, and should have been al- 
lowed. As, upon the conceded facts, 
the offset interposed exceedstheamount 
of plaintiff’s claim, the judgment should 
be reversed, and judgment rendered 
in favor of defendant, with costs be- 
low and in this court to the appellant. 


COMPETENCY OF NOTARY. 





Attestation of mortgage to bank before notary who 
is cashier and stockholder of mortgagee. 





Morris v. Bank of Attalla, Supreme Court of Alabama, 
February 9, 1905. 





S. T. Massey executed a note to a 
bank, and a chattel mortgage upon part 
of a crop of cotton, to secure the note. 
The note and mortgage were signed | y 
S. T. Massey making his mark, and were 
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attested by one J. H. Lester, who was 
the cashier and a stockholder of the 
bank. It was contended that the note 
and mortgage were not properly attest- 
ed, hence were not enforceable by the 
bank. 

Held: We are not of opinion that 
Massey’s signature by mark and attesta- 
tion to the mortgage, were invalidated 
by the fact that the attesting witness 
was an agent or employee of the mort- 
gagee. 


NEGOTIABILITY OF POST 
DATED CHECK. 





Post-dated checks are negotiable instruments be 
fore their date—Bank which receives them on 
deposit from the payee before maturity and 
gives value for them is a bona fide holder en 
titled to enforce payment from the drawer free 
from defenses against the payee—One who ac- 
quires such checks from the bank for value 
after maturity and protest, takes the same en 
forceable rights against the drawer that thi 
bank had. 


Symonds vy. Riley, Supreme C. urt of Massachusetts, June 
22, 1905. 
22, ‘ 





One Riley drew four post dated checks 
to the order of one K. F. Gorman, 
which were indorsed by her. One was 
drawn on the Appleton National Bank, 
of Lowell, the others upon the Second 
National Bank of Manchester. Three 
of them were indorsed by Riley before 
delivery as P. J. Riley & Co. The 
checks were drawn under the following 
circumstances. Riley had made an ar- 
rangement with one Sibley for an ex- 
change of checks and notes for the ac- 
commodation of Riley. The post-dated 
checks were given pursuant to this ar- 
rangement and Riley made them pay- 
able to Miss Gorman, who was a clerk 
in Sibley’s office, of his own motion. 
The checks were indorsed by her and 
deposited in the National Exchange 
Bank of Salem to the credit of Sibley 








as cash, and Sibley was permitted by 
the cashier to draw against them to an 
equal amount. When the checks be- 
came due they were not paid by Riley 
and were duly protested. Theieupon 
the Salem bank insisted that the cashier, 
one Symonds, should make yood the 
checks and he did so and took the 
This was after the checks had 
been dishonored. Riley neglected to 
pay them on the ground that he was 
entitled to set off against them certain 
indebtedness which he claimed was 
due him from Sibley on account of 
checks in mercantile transactions. 
Symonds brought an action against 
Riley upon the checks. The case was 
sent to an auditor who found and re- 
ported in favor of plaintiff. At the 
trial the plaintiff put in the checks and 
the auditor’s report, and rested. Riley, 
the defendant, asked the court to rule 
that plaintiff could not recover and of- 
fered to show that when the checks 
were delivered to Sibley the latter was 
indebted to Riley in a sum greater thin 
the total amount of the checks, and 
asked the court to rule that as Symonds 
took the checks twenty days after their 
protest, he took them subject to the 
equities between Riley and Sibley. The 
court declined to rule as requested or 
to admit the offered evidence and di- 
rected a verdict for the plaintiff for the 
amount of the checks with interest. 
Held: The rulings were right. The 
checks were negotiable instruments (Bill 
v. Stewart, 156 Mass. 508) though differ- 
ing somewhat from negotiable promis- 
sory notes, and as such were subject to 
the law relating to negotiable paper. 
They were dishonored when Symonds 
took them, and Riley contends they 
were subject to equities between him 
and Sibley. They were not made pay- 
able to Sibley and whether in an action 


checks. 
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against Riley by the payee Gorman, 
Riley could have pleaded in set-off Sib- 
ley’s alleged indebtedness to him—as 
to which see Tyler v. Boyce, 135 Mass. 
158,Sheldon v. Kendall,7 Cush. 217,and 
Rev. Laws, Ch. 174, Sec. 5—it is not 
necessary to consider. We assume for 
the purposes of this case that he could. 
But that does not help Riley. The 
checks were deposited in the Salem 
bank to Sibley’s credit in the usual 
course of business. The bank took 
them in good faith before they were 
overdue and paid full value for them. 
It had no notice of any alleged equities 
between Riley and Sibley, and in an 
action upon the checks against Riley, 
could have recovered the full amount 
of them. The checks being unaffected 
in the hands of the bank by the equi- 
ties, if any, between Riley and Sibley, 
they were unaffected by such equities 
in the hands of Symonds. Symonds 
took such title as the bank had. If the 
bank had a perfect title, as it did, he 
took the same title, and became invest- 
ed with all the rights of the bank. 
Judgment for Symonds, affirmed. 


RETURN OF UNPAID CHECKS. 





People v. Federal Bank, New York Supreme Court, Appel- 
late Divisioa, First Dept., July 7, 1905. 





The Broadway Trust Company, hold- 
ing for collection three checks drawn by 
depositors on the Federal Bank, pre- 
sented the checks to that bank and re- 
ceived its check in exchange, which was 
dishonored. The Broadway Trust Co. 
having asked the receiver of the Fed- 
eral Bank to return the three checks 
and having been refused, applied to the 
court for an order compelling the re- 
ceiver of the Federal Bank to return 
thechecks. It appeared that the checks 
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had been returned to the depositors who 
drew them, upon the balancing of their 
pass-books. 

Held: As it did not appear that the 
three checks were in the hands of the 
receiver at the time the demand was 
made, and as it does appear that when 
the motion to the court was made, they 
were not in his possession, the mo- 
tion for order compelling their return 
was properly denied, as the receiver 
should not be required to deliver checks 
not in his possession and impossible for 
him to deliver. Order denying motion 
affirmed, but without prejudice to such 
proceedings to obtain any relief to which 
the Broadway Trust Co. may be entitled. 


NOTE WITH COLLECTION 
CHARGES. 





Not a negotiable instrument in Minnesota. 





Peoples Bank of Manito, Illinois, v. First State of Tyler, 
Supreme Court of Minnesota, July 28, 1905. 





This is an action by the Peoples 
Bank, of Manito, [ll. against the First 
State Bank, of Tyler, Minn. to recover 
damages for failure of the Minnesota 
bank to protest the following instru- 
ment: 


$435.00. ARCO, MINN., Juste 27, 1902. 
... LVovember Ist...after date. we. promise 
to pay to... Smith F Zimmer, or order... 
Four hundred thirty five......... Dollars 
.. with exchange and collection charges,.. 
at. First State Bank of Tyler, Minn. with 
interest from maturity at the rate of 8 per 
cent. per annum, until paid. 

Pederson Brothers | 


Value received. 





This instrument was sold and indors- 
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ed by the payees, Smith & Zimmer, to 
the Peoples Bank, of Manito, Illinois 
before maturity. That bank sent it 
to the First State Bank of Tyler fo: 
collection and protest if not paid when 
due. It was not paid, nor was it pro- 
tested. The makers are insolvent. 

Held: The sole question for decision 
is whether the instrument is a promis- 
sory note for, if it be not, the rules of 
the law merchant concerning notice and 
protest do not apply, and the Manito 
bank lost nothing by the Tyler bank's 
failure to protest. If the only element 
of uncertainty in the instrument was 
the promise to pay exchange, the in- 
strument would be a promissory note. 
It has been so held in Hastings vy. 
Thompson, 54 Minn. 184. But the note 
not only promises to pay exchange but 
also collection charges. This promise 
to pay collection charges is quite as 
uncertain as a promise to pay reason 
able attorney’s fees (held to destroy 
negotiability in Jones v. Radatz, 27 
Minn. 240) for what a collector may 
lawfully charge in a given case can 
not readily or definitely be ascertained, 
for it depends upon no uniform rule or 
practice and is more or less under the 
control of the holder of the instrument. 
The instrument in question therefore 
is not a promissory note, and hence is 
not a negotiable instrument, for the 
reasun that the sum of money to be 
paidis uncertain. It is not a promissory 
note, but a contract for the payment 
of money, and the indorsement thereof 
by the payees did not create the liability 
which follows from the indorsement of 
negotiable instruments. 

Judgment dismissing action affirmec. 
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CERTIFIED VOUCHER-CHECK. 





A voucher-check was tendered in payment of a 
disputed account. The check contained a pro- 
vision that it was ‘‘in full account as per state- 
ment on reverse side” and on the back that 
‘endorsement by the payee is acknowledged 
of full payment and satisfaction of the ac- 
count.” It was received in the mail by the 
creditor, certification by the bank procured, 
the amount credited on account and then a 
demand for balance made. Held: The claim 
being unliquidated, the acceptance of the 
check with the condition imposed, extinguish- 
ed the debt. (The negotiability of this form 
of voucher-check is assumed by the court, for 
it applies the provisions of the Negotiable 
Instruments Law as to the effect of certifi- 
cation for the holder as a discharge of the 
drawer.) 

St. Regis Paper Co. v. Tonawanda Board & Paper Co., New 
York Supreme Court, Appellate Division, Fourth 

Department, July 6, 1905. 





The Tonawanda Board and Paper 
Co. purchased and received a quantity 
of pulp from Craig & Co., sales agents 
of the St. Regis PaperCompany. The 
pulp, when shipped, was wet, and after 
inspection by representatives of seller 
and buyer, there was a disagreement 
as to the proper percentage to be de- 
ducted for moisture. 

On November 25, 1903, the Tona- 
wanda Company mailed its voucher- 
check on the First National Bank of 
Tonawanda to Craig & Co. for $1,653.06 
being the amount due according to its 
contention. The check was made pay- 
able to the order of Craig & Co. ‘‘z 
full account as per statement on reverse 
side of thts voucher.” It contained this 
endorsement: 

Endorsement by the payee ts 
acknowledged of full payment 
and satisfaction of the account 
as follows: 


(Subjoining a statement 
showing amount unpaid, 
less freight and discount, 
of $1,653.06.) 
With the check was a letter stating 
the check was sent in settlement of the 
account, 
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Craig & Co. procured the check to 
be certified, on November 30, as fol- 
lows: 

Good for $1,653.06 when 
properly endorsed, First Na- 
tional Bank, Tonawanda, N.Y. 
Henry P. Smith, Cashier.” 


The amount of the check was there- 
upon charged by the bank to the ac- 
count of the Tonawanda Company. 
Craig & Co. thereafter retained the 
check. They did not immediately an- 
swer the letter enclosing the check, 
but waited four days, until they had it 
certified, then wrote the Tonawanda 
Company acknowledging receipt of the 
check, enclosing a statement of ac- 
count in which, after crediting it, a 
balance of $494.24 was set out, and 
stating that they could not accept the 
check in settlement of the account and 
asking a check for the difference. 

This action was commenced, not to 
recover the balance unpaid after credit- 
ing the amount of the check, but to 
recover the entire claim, and a recov- 
ery was had for the full sum originally 
claimed by the plaintiff. On the trial, 
for the first time during the pendency 
of the action, the plaintiff offered to 
return the check. 

Held (reversing the judgment): The 
certification of the check by the bank 
on which it was drawn at the request 
of Craig & Co. discharged the defend- 
ant from liability thereon. ‘‘Wherea 
check is certified by the bank on which 
it is drawn, the certificate is equiva- 
lent to an acceptance.” Section 323, 
Negotiable Instruments Law. ‘‘Where 
the holder of a check procures it to be 
accepted or certified the drawer and all 
indorsers are discharged from liability 
thereon.”’ Section 324, N. I. L. The 
acceptance and use of this check by 
Craig & Co. was therefore a payment, 
at least to the amount of the check. 
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The trial court permitted the jury to 
determine whether the check was ac- 
cepted as an accord and satisfaction or 
payment of the demand. In this we 
think the court erred. There was a 
genuine dispute between the parties as 
to the amount of the debt. If the de- 
fendant was correct, the amount for 
which the check was drawn covered 
the indebtedness. If the plaintiff's 
contention was to prevail, the debt 
was for a larger sum. The amount 
due was one of two sums, but which 
sum was uncertain. The claim was 
consequently unliquidated. The de- 
fendant mailed its check for the amount 
it claimed to be unpaid, and stipulated 
in the check that it was to be received 
in ‘‘full payment and satisfaction of 
the account,” a statement of which was 
indorsed on the check. The defendant 
had the right to impose the condition 
upon which acceptance was to be made. 
The payee was not obliged to accede 
to the condition, It could return the 
check, declining to accept it in full 
payment. If, however, it used the 
check, causing the account of the de- 
fendant with the drawee to be depleted 
by the sum represented by it, it acceded 
to the stipulation which defendant 
imposed. The transaction then be- 
came an executed contract. Having 
presented the check to the bank, caus- 
ing it to be certified, the plaintiff} could 
not thereafter claim it did not intend 
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to accept the check in fuli payment, 
but only to be applied on the debt. 
Nassoiy v. Tomlinson, 148 N. Y. 3°35; 
Fuller v. Kemp, 138 N. Y. 231; Simons 
v. American Legion of Honor, 178 
N.Y. 263; Logan v. Davidson, 18 App. 
Div. 353, affirmed 162 N.Y. 624; Jack- 
son v. Volkening, 81 App. Div. 36. 

The authorities cited by the counsel] 
for the respondent do not impair the 
force of this principle. For instance, 
in Laroe v. Sugar Loaf Mining Co., 
180 N. Y. 367, the court expressly 
recognized the doctrine of the cases 
above mentioned, but, on account of 
the ‘‘ peculiar” circumstances of that 
case, the rule was not applied. 

The check and accompanying letter 
mailed by the defendant to Craig & Co. 
were unequivocal and easily under- 
stood. Craig & Co. must have known, 
if they gave the subject any considera- 
tion, that an acceptance of the check 
extinguished the debt. They appar- 
ently preferred to get the money on 
the check, and take their chances of 
recovering the balance claimed to be 
unpaid. This course was not open to 
them. They must either accept the 
check as payment in full, or adopt the 
other alternative, and return it to the 
drawer, declining to receive it with the 
condition imposed. 


Judgment reversed and new trial 
granted. 
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PROHIBITION OF USE OF WORD 
“SAVINGS.” 


Chapter 564, Laws of New York, 1905. An Act 
to amend the Banking Law, prohibiting use 
of the word “savings” except by savings 
banks and building and loan associations. 
Became a law, May 19, 1905, with the ap- 
proval of the governor. 

Section 1. Section 131 of Chapter 689 
of the laws of 1892, entitled ‘‘an act in 
relation to banking corporations,”’ as 
amended by chapter 568 of the laws of 
1904, is hereby amended to read as 
follows: 

$131. ADVERTISEMENTS OF UNAUTHOR- 
IZED BANKS PROHIBITED.—NOo 
bank, banking association, individual 
banker, firm, association, corporation, 
person or persons shall make use of the 
word ‘‘savings” in their banking bust- 
ness, or advertise or put forth any ad- 
vertising literature, or [a| sign as a sav- 
ings bank, or in any way solicit or re- 
ceive deposits as a savings bank, other 
than a savings bank or a building and 
loan association organized under the laws 
of the state of New York. It shall, how- 
ever, [except thatit shall] be lawful for 
the principal or superintendent of any 
public school or schools in the state of 
New York or for any person designated 
for that purpose by the board of educa- 
tion or other school authority in which 
such school shall be situated to collect 
once a week, or from time to time, 
small amounts of savings from the 
pupils of said school, the same to be 
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deposited by said principal or superin- 
tendent on the day of collection in some 
savings banks in the state to the credit 
of the respective pupils from whom the 
money shall be collected, or if the 
amount collected at any one time shall 
be deemed insufficient for the opening 
of individual accounts, in the names of 
said principal or superintendent, in 
trust, and to be by him eventually trans- 
ferred to the credit of the respective 
pupils to whom the same belongs. In 
the meantime, said principal or super- 
intendent shall furnish to the bank a 
list giving the names, signatures, ad- 
dresses, ages, places of birth, parents’ 
names and such other data concerning 
the respective pupils as the bank may 
require, and it shall be lawful to use 
the words ‘‘system of school savings 
banks” or ‘‘school savings banks” in 
circulars, reports and other printed or 
written matter used in connection with 
the purposes of this law. Any bank, 
banking association, individual banker, 
firm, association, corporation, person 
or persons violating this provision 
shall forfeit to the people of the state 
for every offense the sum of one hun- 
dred dollars for every day such offense 
shall be continued. 

Section 2. This act shall take effect 
immediately. 





NoTe.—The amendment consists in the in- 
sertion of the words in italics and the omission 
of the words which we have bracketed, from the 
former section 131. 
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FINGER TIP IMPRESSIONS. 





A FEW INTERESTING ITEMS SHOWING THE PRACTICAL UTILITY OF THE SYSTEM OF FINGER TIP 
IMPRESSIONS AS A MEANS OF IDENTIFICATION. 


N the report of the Metropolitan Commis- 
sioner of Police of the city of London, for the 
year 1904, recently issued, the Commissioner 
says of the finger print method of identification : 
“The finger print system continues to show 
excellent results, and its value is now fully 
recognized throughout the provinces. 

“ Identifications by this method have increased 
in a satisfactory manner, 5,155 recognitions 
having been effected in the year—2616 for the 
Metropolitan police and 2,539 for the provincial 
force —as against 3,642, of which 2,062 were 
made on the Metropolitan and 1,580 on provin- 
cial searches in 1903. The result obtained is 
ten times larger than the highest figures at- 
tained by the anthropometric method, which 
was superseded in Igo!. 

‘Finger prints of criminals left on bottles, 
glasses, articles of plate, cash boxes, etc., have 
during the year been the means of enabling in- 
vestigating officers in many cases of burglary 
and housebreaking, and in one of murder, to 
place before the courts both in London and in 


the provinces most valuable corroborative evi- 
dence.” 





Gypsies recently visited the First Trust and 
Savings Bank of Chicago and deposited $20,000, 
mostly currency. Each depositor pressed the 
inked thumb and fingers of the right hand on 
an identification card, which also contained on 
the opposite side the usual record of name, 
birthplace, and similar test information. These 
finger impressions are always required from 
illiterate depositors. 





In searching a butcher store in New York 
City which had been entered during the night 
of September 23, and $12 taken from the till, 
detectives noticed drops of blood on a marble 
slab, and a complete thumb print in blood on 
an egg. Examination of the hand of a suspect 
who had been arrested, showed a fresh cut on 
his left thumb and his thumb print corresponded 
exactly to the one on the egg. When charged 
with the robbery he at first denied his guilt, but 
later confessed. 


INDEPENDENT BANK EXAMINERS. 


There is no better protection for a financial 
institution, against the misappropriation of its 
funds than a thorough examination by expert 
examiners. 

Messrs. John I. Cole and Herbert H. Swasey, 
who are both widely-known in banking and 
financial circles, have formed a co-partnership 
under the title of Cole & Swasey, for the purpose 
of examining and auditing the books and ac- 
counts of banks, bankers, trust companies and 
financial institutions. 

Both of these gentlemen have had long and 
successful practical experience in some of the 
leading New York banks. Each began their 
financial career in the Fifth Avenue Bank (an 
institution that has furnished more successful 
officials for New York banks from the ranks of 
its employees than any other bank in New York). 

The long experience and extensive practical 


knowledge of the detail as well as of the execu- 
tive management of banks and financial institu- 
tions which Messrs. Cole and Swasey possess, 
qualify them not only to make rigid examina- 
tions, but to give their clients the benefit of 
their long years of experience in the way of sug- 
gestions as to eliminating undesirable features 
and introducing new and economical methods 
should such be desired. 

This is an entirely new field which should 
not only prove very remunerative to this new 
firm, but should prove mutually advantageous 
to the financial worid. 

The names of John I. Cole and Herbert H. 
Swasey are a sufficient guarantee of integrity 
and ability to fulfill any contract they may 
undertake. 

The firm will be located in room 307 at 149 
Broadway. 
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Deposit in Trust. 


THE New Jersey Court of Chancery repudiates the doctrine of the New York Court of Appeals, 
and holds that where a deposit is made in trust, and the depositor dies intestate leaving it 
undisturbed, having retained the pass-book in her possession, this is insufficient to establish a 
gift of the deposit inter vivos or to create.a trust, and the intestate’s administrator is entitled 
to the deposit as against the alleged beneficiary. Decision rendered July 10, 1905, in Nicklas 


v. Parker, et al. 

Action by Augustus J. Nicklas, as adminis- 
trator of Ellen Cunningham, deceased, against 
Bridget Parker and others. Decree for com- 
plainant. 

GARRISON, V. C: Ellen Cunningham, who 
married a man named Kelly, and thereafter 
seems to have used indifferently either her 
maiden or her married name, died on the 13th of 
January, 1904. Her administrator, the com- 
plainant in this suit, found among her effects 
three passbooks evidencing deposits in the Provi- 
dent Institution for Savings in Jersey City. One 
of these passbooks was numbered 115,348, and 
was in the name of “Ellen Kelly, Trustee for 
Eliza Clark.” Another passbook was numbered 
116,443 in the name of “Ellen Cunningham, 
Trustee for Mary Clark.” The third passbook 
was numbered 93,249, in the name of “Ellen 
Cunningham, Trustee for Honora Finerty.” The 
administrator filed this bill for the purpose of 
having the controversy over the ownership of 
the choses in action evidenced by the books de- 
termined. The Provident Institution for Sav- 
ings filed an answer and cross-bill, and in the 
latter tendered the money into court for distribu- 
tion under the order of the court. Issue was 
joined thereon, and the case is now before the 
court practically as one of interpleader between 
the various claimants. The next of kin of Ellen 
Cunningham (or Kelly) are Bridget Parker, her 
sister; John Edward Clark, her nephew; Michael, 
William, Margaret, and Mary Ann Keough, 
claiming to be her nephews and nieces; and 
Mrs. Catharine Donnelly, James, Isabella, John, 
Thomas, and Vincent Donnelly, and Mary Don- 
nelly Ritgert, claiming to be her grand-nieces 
and grand-nephews. 

Since it appeared at the trial that Eliza Clark, 
who was named as cestui que trust of the ac- 
count No. 115,348, wasa relative of Ellen Kelly, 


and had died some 6% years prior to the open- 
ing of the account, no contest was made with 
respect to her rights therein, and a decree will 
therefore be made that this account is collectible 
by the administrator of Ellen Kelly, otherwise 
Cunningham. 

A similar finding, for similar reasons, is made 
with respect to the account No. 116,443. . The 
Mary Clark named as cestui que trust in this 
account was also a relative of Ellen Cunning- 
ham, and had died many years prior to the 
opening of this account. 

This leaves as the sole chose in action in con- 
troversy in this suit that evidenced by passbook 
No, 93,249 in the name of Ellen Cunningham, 
Trustee for Honora Finerty.” This account was 
opened on the 29th of June, 1898, by the de- 
posit of $292. Small deposits were thereafter 
made, and semiannual calculations of interest 
were added, so that on the 8th of January, 1903, 
the deposits and interest amounted to $1,638.98. 
Ellen Cunningham upon that date withdrew 
$200, leaving a balance of $1,438.98, to which 
semiannual additions of interest were added, 
so that at the date of the filing of the bill there 
was in this account a balance of $1,492.52. 
Ellen Cunningham and Honora Finerty were 
Irish women, and were each domestic servants, 
They were friends, and intimately acquainted 
with each other. In 1869 Honora Finerty, 
through the procurement of Ellen Cunningham, 
started a bank account with the Provident In- 
stitution for Savings, and deposited money in 
it until she went back to Ireland in 1876. This 
account stood in her own name, and after her 
return to Ireland in 1876 she made no further 
deposits, nor were any other deposits made in 
this account. At that time there were some 
$1,200 to her credit, and she empowered Ellen 
Cunningham to draw from this account. At her 
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request Ellen Cunningham drew the semi- 
annual interest paid by the bank on this account, 
and forwarded the sameto her in Ireland. Sub- 
sequently Ellen Cunningham, at the request of 
Honora Finerty, or with her consent, withdrew 
the entire balance remaining due Honora Fin- 
erty in this account, and transmitted the same 
to her in Ireland. The account in controversy 
is not shown to have any connection whatever 
with the account of Honora Finerty just men- 
tioned. Honora Finerty had no knowledge 
whatever of this account until after the death 
of Ellen Cunningham, and the latter never made 
any declaration to any one concerning the same; 
and the case is bare of any testimony or evi- 
dence respecting it, save that evidenced by the 
passbook itself. Ellen Cunningham kept this 
passbook in her own possession, and it was 
found among her effects at her death, and 
upon one occasion she made a draft upon this 
account for her own purposes. Since there 
was no contractual relation between these 
women, the account in controversy has no con- 
sideration to support it, and must be viewed as 
a pure gratuity. The allegations in the an- 
swer of Honora Finerty which would lead to a 
conclusion that there was consideration to sup- 
port this account are not supported by any evi- 
dence whatever, and must have been made by 
counsel under a misapprehension of fact. 

This case presents the bald, bare question of 
the right to a chose in action arising from a 
deposit of the money of a depositor ina savings 
bank in the depositor’s own name in trust for 
another. So far as my own research has re- 
sulted, and so far as that of counsel has furnish- 
ed me with data, this is the first case present- 
ing this unqualified question in this state. The 
right of the person named as cestui que trust 
to have the fund on deposit must rest upon one 
of two theories; i. e., that it was a gift inter 
vivos by the depositor to her, or that it was a 
valid trust now enforceable by her. In either 
event the intention must be clearly proven, and 
such intention must be shown to have been 
carried into effect by the donor or settlor. The 
nature and amount of proof required, and the 
essentials to be proven, are similar with res- 
pect to each of the two necessary contentions, 
The form of the transfer and the time of enjoy- 
ment by the beneficiary may be different with 
respect to a trust, but there must be the same 
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definiteness and clearness of proof of the com- 
pleted execution of intention in the one case as in 
the other. It is clear that the depositor in 1) 
case did not intend to make a gift inter vivos 
to Honora Finerty of the money deposited. If 
she had intended to do this, she would either 
have deposited the money in the name of 
Honora Finerty, so that the latter could have 
drawn it at will, or, if she preferred to put 

in the form of a trust, she would have vested 
Honora Finerty with power to draw immed- 
iately, or under conditions which she might 
specify, from the trust funds. Since, by the reten- 
tion of the passbook, and the failure to disclose 
to Honora Finerty the existence of this account, 
and the failure to vest Honora Finerty with the 
power to draw upon it, the depositor retained in 
her own power complete dominion over the 
chose in action, it must be held that there is 
not sufficient evidence of a gift inter vivos. “In 
order to legalize such a gift, there must be not 
only a donative intention, but also in conjunc- 
tion with it a complete stripping of the donor of 
all dominion or control over the thing given.” 
Stevenson v. Earl, (Ct. Err. & App. 1903) 65 
N. J. Eq. 721, at page 725. The depositor there- 
fore must be held to have intended some other 
thing than a gift inter vivos. It is, in my judg- 
ment, equally clear that she did not intend to 
create a trust operative inter vivos. The Court 
of Errors, in the case last cited, quotes the fol- 
lowing language with approval: “The one thing 
necessary to give validity to a declaration of 
trust—the indispensable thing—I take to be 
that the donor or grantor, or whatever he may 
be called, should have absolutely parted with 
that interest which had been his up to the time 
of the declaration; should have effectually 
changed his right in that respect, and put the 
property out of his power, at least in the way of 
interest.” The depositor in the case in hand did 
not so circumstance herself. By retaining the 
passbook, and refraining from disclosing to any 
one her intention with respect to the money 
deposited, she retained complete dominion and 
complete interest. 

While the courts, in the many cases which 
have dealt with the intention with respect to 
gifts and trusts, have refused to lay down any 
arbitrary, inflexible rule, they substantially 
agree that something more is necessary with 
respect to deposits in banks than the mere 
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opening of the account in the name of the de- 
positor in trust for another. This may have 
been done for any one of a number of reasons, 
each without donative purpose. There must be 
some unequivocal act or declaration clearly 
showing that an absolute gift or trust was in- 
I do not enter upon an extended re- 
view of the cases in other jurisdictions, because 
I think the principles to be applied have been 
settled in this jurisdiction; and, if there is con- 
flict elsewhere, no benefit results from citing 
the conflicting decisions. The cases will be 
found in those cited and in the notes referred to. 

It may be in this case that the depositor merely 
used Honora Finerty’s name as she did the 
names of certain of her dead relatives, because 
it was aconvenient designation of an account. 
For all that appears, she may, for any one of 
numerous reasons, have desired to have separ- 
ate accounts, and knew of no other way to 
designate them, or preferred this way of desig- 
nating them. Unless she made some unequivo- 
cal expression of intention, she failed to effect- 
ually declare the trust, and hence failed to show 
that a trust was intended. By retaining com- 
plete dominion over the chose herself, and draw- 
ing from the account, by refraining from mak- 
ing any declaration respecting it or giving any 
notice concerning it, she certainly showed that 
she did not intend that the trust (if she intend- 
ed a trust at all) should be operative during her 
lifetime. The case is almost, if not quite, indis- 
tinguishable from the familiar one of a person 
making awritten statement of trust with res- 
pect to personal property which he retains in 
his own possession. In every such case the 
written statement is held ineffectual to estab- 
lish an enforceable trust, and some other and 
further act or declaration is required. The 
most rational inference to be drawn from the 
circumstances, and that which I conclude to have 
been the fact, is that Ellen Cunningham desired 
to deposit her own moneys in this account in 
such a way that she would always be able to use 
them at her will during her life, but that at her 
death, if anything remained in the account, it 
should go to her friend Honora Finerty. 

The Court of Appeals of New York reached 
the conclusion that this was the proper inference 
to be drawn under similar circumstances. ‘“‘When 
a deposit is made in trust, and the depositor 
dies intestate, leaving it undisturbed, in the ab- 


tended. 
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sence of other evidence, the presumption seems 
to arise that a trust was intended in order to 
avoid the trouble of making a will.” Matter 
of Totten, 179 N. Y. 112, at page 124. In this 
case the Court of Appealsof New York reached 
the conclusion that the trust which it found to 
exist was valid, and that the beneficiary thereof 
could recover the balance of the money on de- 
posit at the death of the depositor. 

Our Court of Appeals, however, has reached 
an opposite conclusion upon this subject, and 
has held that a disposition of property not to 
take effect until the death of the owner is testa- 
mentary in character, and that the statute of 
wills requires it to be made in a particular way, 
and that it will not be effectual if not made in 
that way. Stevenson v Earl (Ct. Err. & App. 
1903) 65 N. J. Eq. 721. The New York Court 
of Appeals, in the Totten Case, formulated its 
doctrine in the following language (at page 125 
of 179 N. Y): 

‘A deposit by one person of his own mone} 
in his own name as trustee for another, stand- 
ing alone, does not establish an irrevocable 
trust during the lifetime of the depositor. Itisa 
tentative trust merely, revocable at will, until 
the depositor dies or completes the gift in his 
lifetime by some unequivocable act or declara- 
tion, such as delivery of the passbook or notice 
to the beneficiary. In case the depositor dies 
before the beneficiary, without revocation, or 
some decisive act or declaration of disaffirmance, 
the presumption arises that an absolute trust 
was created as to the balance on hand at the 
death of the depositor.” 

This decision has been much commented 
upon by legal writers and is well described by 
Wilbur Larremore in an article on “Judicial 
Legislation in New York,” in 14 Yale Law J., 
No. 6, p. 315. He there says, speaking with res- 
pect to this case, as follows: 

“This decision has been widely commented 
upon by legal journals, and so far as the writer 
is aware, has been unanimously disapproved. 
It is inconsistent with earlier authorities in the 
state of New York. It introduces a serious 
anomaly into the law of trusts. Indeed, a trust 
that is revocable at the will of the creator can 
hardly be said to be a trust at all. It impugns 
the policy of the statute of wills, by permitting 
a disposition of property to take effect only after 
death, without following the testamentary re- 
quirements. On the other hand, as a piece of 
constructive legislation, the decision could 
hardly be too highly praised. It effectuates a 
custom which has grown up among the humbler 
classes of people, who, in placing their money 
on deposit in trust for other persons, often 
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intend to retain the right to use it, principal as 
well as interest, during life, but that whatever 
remains at the time of death shall go the cestuis 
que trust. Under the law as it stood, the estates 
of depositors who as trustees had drawn money 
from accounts would be liable to refund the 
same to the cestuis que trust. The validation 
of the business custom in question seems so 
unobjectionable, indeed so desirable, that the 
writer has on various occasions advocated the 
enactment of a statute on just the lines laid 
down in the Matter of Totten. He did not be- 
lieve that a court would venture upon such a 
radical innovation, and it is difficult to justify it 
as an exercise of judicial power.” 


In our own state there is no direct authority 
with respect to savings bank deposits of the 
nature of the one dealt with in the casein hand; 
but the general principles to be applied are, I 
think, clear, and will be found stated in Cook 
v. Lum (Sup. Ct. 1893) 55 N. J. Law, 375, 376, 
and in Stevenson v. Earl, supra. In Dunn v. 
Houghton (N. J. Ch.; Stevenson, V. C. 1902) 
51 Atl. 71, the previous cases are cited and com- 
mented upon. While that part of the decision 
in Dunn v. Houghton which holds that the 
statute of wills does not prevent a trust opera- 
tive only at the death of the settlor may be in 
conflict with the principle subsequently laid 
down in the case of Stevenson v. Earl (and I 
do not stop to consider or determine this), much 
that is said, and the review of the New Jersey 
cases therein contained, sustains the principles 
which I deem applicable in the case in hand. 

Counsel for Honora Finerty placed great, if 
not entire, reliance upon the cases of Janes v. 
Falk (Ct. Err. & App. 1892) 50 N. J. Eq. 468, and 
Collins v. Steuart (Ct. Ch. 1899) 58 N. J. Eq. 
392; affirmed on the opinion below, 60 N. J. 
Eq. 488. From these cases counsel deducted 
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the principle that a declaration of trust suci 
that evidenced by this bankbook was all-su‘ti- 
cient. Ido not think that this a warrantable 
deduction from the reasoning of the learned 
judges writing the opinions in those two cases. 
In each of them the court found, as a matte: 
of fact, that there were unequivocal declarations 
of intention by the grantor or settlor or assign- 
or sufficient to show a purpose to transfer his 
interest in the subject-matter. In the Collins 
Case the oral testimony is cited on page 395 of 
58 N. J. Eq.. which led the court to find that 
was intended that the declaration of trust 
was to become operative from the time of its 
execution; and in the Janes Case, in addition to 
the letter stating his purpose, there was positive 
evidence that he had informed the beneficiaries 
of what he had done, and the court held ‘these 
purposes, acts and declarations are not equivo- 
cal.” 

I therefore conclude, in the casein hand, that 
there is no sufficient evidence of the intention of 
Ellen Cunningham that the money which she 
deposited in the bank in her own name in trust 
for Honora Finerty should be operative as an 
immediate gift inter vivos or as a trust inter 
vivos; and I further hold that if her intention 
was to retain complete dominion and control 
over the chose during her lifetime, and that it 
should pass to Honora Finerty at her death, 
such purpose was not effectuated in the only 
way in which it can be done under the laws of 
this state, because it was not done in accord- 
ance with the provision of the statute of wills. 

I will advise a decree that the sum of money 
in controversy belongs to the administrator of 
Ellen Cunningham, deceased. 
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SAVINGS BANKS PRINTED FORMS. 


The descriptive review of the Printed Forms of Savings Banks 
collected by the Savings Bank Section of the American Bankers’ 
Association has so far covered the following subjects : 

‘* WITHDRAWALS,” in June number. 

‘*SIGNATURE AND INDEX CaRps,” in July number. 

“‘Deposits,”’ in August number. 

‘*BonD AND MoRTGAGE Loans,”’ in September number. 


MISCELLANEOUS NOTICES AND ADVICES. 


We will now proceed to describe the contents of the volume 
entitled ‘‘ Miscellaneous Notices and Advices ;’’ in a general way it 
may be said that it contains forms relating to everything not 
included in the other volumes, a complete list of which was given 
in the May number of the JouRNAL. 

About 380 forms are displayed, including a few duplicates, and 
the divisions are as follows: 

Lost Books. AFFIDAVITS. 

“4 - BonDs OF INDEMNITY. 
ADVERTISEMENTS. 
INHERITANCE TAXES. 

DORMANT ACCOUNTS AND SEARCHES. 
Society ACCOUNTs. 

NOTICES OF JOINT AND TRUST ACCOUNTS, 
IDENTIFICATIONS, 

POWERS OF ATTORNEY AND PROXIES. 
TRANSFER VOUCHERS AND ORDERS. 
ASSIGNMENTS. 

NoTIcEs OF WITHDRAWALS. 

Stop PAYMENT. 


“ce «e 
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RECEIPTS FOR Pass Books. 
at ‘* COLLECTIONS. 

AUXILIARY BANKS. 
TRUSTEES AND COMMITTEES. 
MAIL. SIGNATURES. 

sas REQUESTS FOR BOOKs. 
REMITTANCES. 
SUNDRIES. 
SUNDRIES. 


4 


LOST BOOKS. 


The matter of Lost Bocks is rather an important one, al- 
though we believe that very few losses have been made by sav- 
ings banks on their account; but it is easy enough to lose a 
bank book, and, usually, easy enough to get the bank to give youa 
new one; therefore, although no serious losses may have been incur- 
red, yet it is no small matter to keep track of all these books, pre. 
pare advertisements, affidavits, bonds of indemnity, etc., not to 
speak of the accounting part of it. Some savings banks make 
the matter of lost books an easy one for their depositors, the 
advertisement being only required for deposits of $100 or over, 
and then only to be published two or three times; at the end of 
six weeks, a new book is issued on affidavit, and no bond of in- 
demnity, nor surety, is asked; and, in this connection, we must 
say that in our experience, bonds of indemnity have been found 
to be practically worthless. On the other hand, many savings 
banks endeavor to make matters a little harder to such deposi- 
tors, for the purpose of rendering them more careful with their 
bank books; for instance, when the loss is first reported, the de- 
positor is told that it will give trouble and cost money to get 
a new book, and he is sent back to make a more thorough 
search; this often results in its being discovered, having 
been carelessly searched for; a longer period of advertising is 
exacted, and, as a further deterrent, a fee of 50 cents is charged 
for the taking of the affidavit. There appears to be good reason- 
ing in this, and we have been informed by banks who are thus 
seemingly harsh with their depositors, that, by reason of it, they 
have fewer ‘‘Lost Book’’ cases than other banks similarly situated. 

When a report of loss is first made it is certainly a good 
practice to send the depositor to make a very thorough search, 
telling him that he cannot get a new book very readily, nor 
without expense. 

In a New York bank having many accounts with servants, it 
was found that in the spring, when preparing to spend a few 
months with their employers in the country, these depositors 
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would send notice to the bank that they had lost their book; 

they well knew that such notice would stop payment on their account, 

and they felt secure should their book be stolen or lost while 
away. We believe that new books should not be given lightly, 
and then only when the bank is satisfied that the loss is genuine. 

The forms relating to lost books are subdivided as follows: 

1. AFFIDAVITS OF Loss.—These are made by the depositor, 
who, after complying with the rules of the bank as to time, ad- 
vertising, etc., asks for payment of the balance due him or fora 
new book; the forms show many variations, but should all in- 
clude the following matter: 

1. Name and address of depositor (the subscriber) as the 

only lawful owner. 

2. Date of opening of account. 

3. Amount of deposits, or balance due. 

4. Circumstances of loss, when book was last seen, and in 

whose possession. 

. Diligent search made. 

. When and where the loss was advertised. 

. Statement that the book has not been sold, assigned, trans- 
ferred, disposed of, delivered to any one as security or 
pledge, or given away; that the ownership or any inter- 
est therein has not been parted with; that the subscriber has 
not authorized any one to draw part or whole of the money; 
nor has any other person any claim or right to draw any 
portion thereof. 

8. Subscriber has no knowledge, information or belief as to 

where the book is. 

9. Promise to return the book at once to the bank, if ever 

recovered. 

10. Undertaking to hold the bank harmless, and indemnify it 
against any claims that may be made against it upon 
the original book, and repay it any money which it 
may pay by reason of such claims. 

11. The foregoing statements are made, knowing that the bank 
is relying on them, and for the purpose of inducing the 
bank to pay the subscriber the balance due or give him a 
new book. 

Should the book be in the name of a Society, the affidavit 
should be made and sworn to by all the officers, and, in addition, 
the party in whose possession the book was last, should make 
affidavit of its loss; care is necessary in these cases, as the book 
may be in the possession of a rival faction of the Society. 

If the book is in the name of more than one person, the affi- 
davit should be signed jointly and severally, or separate affida- 
vits sworn to. 


1m oO 
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No payment on account of a book lost should be made before 
the expiration of the term set for advertising; but at times it 
may be found that a payment is required by reason of the neces- 
sitous circumstances of the depositor; in such cases, affidavits 
should be filed at the time of this payment. 

The advertisement should be shown or a publishers’ affidavit 
of it. 

Some forms have on the face, or reverse side, a receipt from 
the depositor for the payment, or the transfer to a new account. 
A New York (and Missouri) form is jointed and includes: 

1. Affidavit of loss. 

2. Form of advertisement. 

3. Receipt for cash, or check, or transfer to new account. 

4. Transfer ticket when transferred to new account (used as a 

bank voucher). 

Some affidavits are also signed by a surety, jointly and sever- 
ally; and this brings us to the second subdivision entitled 


2. BONDS OF INDEMNITy.—Some savings banks require a surety 
to sign the affidavit of loss, together with the depositor; the 
affidavit is sworn to jointly and severally, agreeing to hold the 
bank harmless from claims and expense; the surety swears that 
he is worth §........ in property not exempt from execution. 

Other banks require, in addition to the affidavit of loss, a 
regular bond of indemnity worded in the usual, well-known way, 
signed by the depositor and the surety or sureties, this bond 
binding the signers, their heirs, executors and administrators, 
indemnifying the bank from and against all loss, damage and 
expense of every nature, character and description in any way 
arising from or growing out of payment to the depositor, with- 
out the presentation of the bank book, of the sum or sums of 
money deposited, or any portion thereof, and from and against 
all claims by any other person or persons claiming any part of the 
sum or sums so deposited. 

Some forms have attached the affidavit of loss and receipt 
from depositor. 

For very small payments it is usual in some banks to dis- 
pense with the publication, affidavit and bond, and simply require 
a receipt in this form (from Chicago) : 

I hereby acknowledge receipt from .............. Bank of the sum 
_ , same being in full settlement of balance due me 
on bank book No. ........ , issued to me by said bank, and 
which I represent and state was Jost on or about ......... In 
consideration of the above bank having paid said deposit to 
me without the surrender and cancellation of said book, I 
hereby agree to hold said bank harmless of and from any 
and all cost, loss or damage of every kind and character, 


which it may incur or sustain by reason of said payment to 
me, under the circumstances aforesaid. 
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3. ADVERTISEMENTS.—These usually read substantially as follows : 


Lost bank book .......... . ees Bank. Payment 
stopped. Return to bank, No. .... ........ Street. 


An old-fashioned form states that Al] persons are cautioned 
against purchasing or negotiating the same, and any person hav- 
ing a claim to said pass book is hereby called upon to present 
the same to the bank on or before .......... or submit to having 
the pass book declared canceled and extinguished and a new book 
issued in lieu thereof. 

A small slip printed, Book lost; time expires .......... , is used 
by some banks, to be attached to the signature card. Other 
banks withdraw the signature card from the rack and replace it 
by a card of a different color with Book lost printed thereon. 
The signature cards for lost books are then filed in a separate 
drawer. One of the Lost Book cards has blanks for Name 


Address ........ , Account opened with ........ , Present balance ......... 
Advertisement ........ , Affidavit of publisher ........ > Pe , Book 
canceled ........ , Date of notice ........ 


Some banks have a printed slip, handed to depositors when 
they report the loss of their book, giving rules, instructions, 
extracts from by-laws, etc., as to what is required for payment 
or issue of new book; an excellent idea. 

There are also printed forms of notification to the bank, by 
the depositor, of the loss of the book, and requesting that no 
payment be made on presentation of the book. 

When receiving notice of loss, some banks give a slip to the 
depositor, stating, Keep this ticket; it is good for nothing to 
any one else; bring it with you when you come for a new book, 
Date of notice ......... Call with bondsman on or after 


INHERITANCE TAXES. 


All the forms received were from New York State. They con- 
sist merely of notifications by the bank to the Comptroller of the 
State, that a deposit belonging to the estate of........ will be paid 
in......days to the executor or administrator. 

Many New York City banks, however, will only pay the legal 
representative of the deceased on the presentation of a receipt 
for the tax, or a waiver of such, consenting to pay, by the Comp- 
troller. The New York law requires a 10 days notice unless the 
bank retains sufficient funds in hand to pay the tax. A recent 
change in this law on taxable transfers requires notice when a 
party to a joint account is dead; this matter was referred to in 
the July number of the JouRNAL, and is also mentioned in the 
report of the Committee on ‘‘Two-name Accounts” of the Sav- 
ings Bank Section of the American Bankers’ Association, printed 
in our September number. 
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An Inheritance Tax Law has lately been adopted in California, 
but no printed forms have as yet been received. 
DORMANT ACCOUNTS AND SEARCHES. 


It is usual for savings banks to state in their by-laws that 
an account becomes dormant when it is not disturbed by depos- 
its, drafts, or entry of interest, for a consecutive period 6f...... 
years, and that thereafter the account will be entitled to no in- 
terest; the period is usually twenty or twenty-two years; in some 
States this is recognized by law, for instance, in Pennsylvania, 
where savings bank accounts dormant for thirty years are re- 
quired to be paid into the State treasury. 

In New York, reports of such accounts (22 years) are to 
be made yearly to the Bank Superintendent, but the amount 
of the account is not to be given. In Maryland, a statement is 
made every second year to the Comptroller of the name and 
amount of such accounts dormant for twenty years. 

The printed forms contain: 

1. Notifications to depositors that their book has not been 
presented for ...... years and asking them to present the book at 
the bank for entry of interest, etc. Some banks in New York 
send notifications when accounts are dormant for five years, al- 
though an account is not reckoned dormant until twenty-two 
years have elapsed. It is a good plan for banks to follow up 
their depositors, as it tends to prevent accounts from becoming 
really dormant. 

2. Extracts from by-laws referring to dormant accounts are 
often printed on the reverse side of the notice asking for presenta- 
tion of pass-books; a good idea. A Maryland form says: It is 
important that pass books should be brought to the bank every 
year for entry of interest; interest has been added to your ac- 
count which has not been entered in your book; please present 
book at interest desk. 

3. Blank forms of searches for old accounts. These are not 
necessarily used for dormant accounts only, but also for any 
account inquired for; as these forms have printed thereon the 
usual questions asked by that particular bank, they are quite — 
useful and labor saving; they are also sent at a distance when 
inquiries are made. 

A form from New York says: 

We find on our old books a name which is similar to yours. 
Please write to us if you receive this letter, answering the follow- 
ing questions: 

What is or was the name of your father ? 

The name of your mother ? 

In what year were you born? 
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What was your address in ........ ? 

What is your address now? 

Have you a pass book of this bank? Its number? 

Have you ever had an account in this bank ? 

If you have an account on which no deposit or draft has been 
made for nearly twenty years, you should either make a deposit 
or a draft soon or else the interest will stop on the account. 

SOCIETY ACCOUNTS. 


The major part of these forms consist of notifications to the 
bank of the election of officers and trustees, giving their names, 
signatures and addresses, and these are certified to by the Presi- 
dent and Secretary, and the seal, if any, of the Society. 

Some forms are intended for first deposit only ; they state that 
We desire to open an account with the ........ Bank in the name of 
oe , and we hereby agree to be governed by the by-laws, rules 
and regulations in said institution; said account to be payable 
on an order signed by the Treasurer or his successor in office (or 
by a majority of a given number of Trustees, usually three or five, 
or their successors in office). This form has also a certification 
by the Secretary as to the officers and trustees having been duly 
elected. We refer our readers to the July number of the JourNaL, 
where these forms are also reviewed under the heading of “Signa- 
ture Cards for Society Accounts.” 

A form from Maryland gives, on the reverse side, instructions 
as to the manner of opening and keeping such accounts, their 
rules and regulations, etc.; an excellent idea. 

A very few forms provide for the signatures of both the retir- 
ing and newly-elected officers and trustees; this is somewhat use- 
less and not practical. 

A San Francisco form of advice, signed by the Secretary, reads 
well, and is as follows: 

To the Cashier of the ........ CO ae Sere ee , Secretary of the 
rentnanion , do hereby certify that .........., whose signatures are 
appended hereto, are the duly elected ........ of this ........ , and 
that by virtue thereof and of the ........ , they, or a majority 
of them are authorized to transfer or receive and receipt for 
any funds that said ........ may at any time have on deposit 
ee Bank, until such time as advice to the contrary 
in writing is received by you. 

A New Jersey form says that the signatures of the new Trus- 

tees were signed in the presence of the Secretary. 

A Connecticut form authorizes the withdrawal of funds for 
seeenied months from ........ 

A New York separate form of agreement reads: 

It is agreed that the ........ Bank shall be and is hereby author- 

ized to pay out any sum deposited or that may be hereafter 
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deposited to the credit of the above-named Society, in whole 
or in part, upon presentation of the bank pass book and a 
written order signed by the officer or officers of said society, 
having its seal attached or imprinted; and the fact of any 
such order bearing such seal shall be sufficient proof that 
the signatures afhxed hereunto are those of the duly author- 
ized officers. 


This form is printed on the Society book, which records on each 
page the signatures, etc., for such accounts. 
A Philadelphia form authorizes ........ , Trustees or bearer, to 
receive funds. 
NOTICES OF JOINT AND TRUST ACCOUNTS. 


In our July number these joint accounts were reviewed under 
the heading “Signature Cards for Joint Accounts.’’ Forms of 
declaration used by the leading savings banks in the United States 
were given in full, and no novel forms have been received since then. 

IDENTIFICATIONS. 


These forms consist of certificates of the correctness of signa- 
tures for use by the savings banks. For instance, a form from a 
New York bank reads: 

A certificate is requested from ........ as to the correctness of the 
following signature of ......... Across the blank space reserved for 
this signature is stamped For identification only. Then follows: 
covseeen hereby certify that the above signature ......... 

A form from Rhode Island says: 

The above is the signature of ........ , who is personally known 

to me and who signed his name in my presence. 

Another from the same place, for use only by a bank, reads: 


‘ The above is the signature of ........ as appears by comparison 
with signature on the books of this institution. 


When not only identification, but a positive guarantee of the 
signature is required, a slip is given reading: 
This order to be signed by ........ and the genuineness of the 
signature positively guaranteed by ......... 
A Michigan certificate of signature explains itself: 


The undersigned is the person for whom I opened account. 
(Signature of the person who opened the account ). 


I hereby consent to the rules and regulations of the ........ Bank. 
(Signature of the person for whom account was opened ). 
, Occupation ........ , P. O. address......... 


POWERS OF ATTORNEY AND PROXIES. 

The subject of powers of attorney in savings banks was dis- 
cussed at the last Convention of the Savings Bank Section of the 
Amerlcan Bankers’ Association in 1904, There is no question but 
that powers of attorney are undesirable in savings banks and 
that whenever practicable, they should not be received. 


sree 





a 
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Forms received from a California bank are twofold, one for 
dividends only, the other for deposits and dividends. 

Some forms sell, assign and transfer, and irrevocably appoint 
soeesecs as attorney. 

A Philadelphia form requires, in addition to the notary’s certifi- 
cate, the signature of two witnesses to the depositor’s signature. 

A Michigan form (without notary’s certificate) says, in addi- 
tion to naming the attorney, but not meaning hereby to in any 
manner subrogate or surrender my own right to revoke this order 
or to deposit on or draw from said account as I may desire, which 
right I hereby reserve. 


PROXxIES.—These forms are used by the savings banks who in 
some States own stocks in corporations and give proxies to vote 
in the name of the bank at elections for directors; they are usually 
called Stock Powers. In some States, or in special cases, the 
proxies refer to elections of trustees or managers of the savings 
banks. 

TRANSFER VOUCHERS AND ORDERS. 

These forms are jointed, one part being an order to transfer 
the amount, signed by the depositor and used by the bank as a 
debit or paying teller voucher, the other part stating that a new 
account (or perhaps another existing account) is credited with 
the same amount, and this voucher is used as a credit voucher 
and signed by the paying teller; the credit voucher also usually 
states what interest, if any, the amount transferred is entitled to. 
In some banks the vouchers go regularly through the books as 
deposits and drafts, and are, of course, included in the transac- 
tions of the day the same as cash; other banks prefer to keep 
them separate and distinct, so that the deposits and drafts re- 
present cash only. 

Some of the vouchers are not signed by the depositor and 
simply represent a debit and credit; they are explained on their 
face and are usually signed by an officer of the bank. When trans- 
ferring a ‘‘book filled’? account to a new number, these vouchers 
are used, and need not be signed by the depositor, if the account 
is reopened under the same name. If there is a change of title, 
however, it should be signed. A good rule is not to transfer from 
a joint account to a single name. If transferring from a Trust 
account to the cestui que trust, on proof of death of Trustee, 
there is no objection to using these vouchers, as, generally speak- 
ing, they make the work of the bank easier and plainer. Some 
banks, we understand, object to making transfers, thinking them 
unsafe; they are a great convenience to many depositors, and we 
fail to see the danger of them; they cost nothing to the bank, 
are at times a considerable help to depositors, and with care in 
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making them and in getting orders to transfers properly signed, 
there is no danger. The “don’t” rule is 
1. Don't transfer a two-name account toa single name account. 
2. Don’t transfer a single name account to a Joint account. 


3. Don’t transfer a Trust account, except to the beneficiary or 
cestui que trust, on the death of the Trustee. 


4. Don’t transfer Society accounts. 

In the above cases it is better to have the parties withdraw 
the amount in cash; should they then deposit in some other 
manner, there is no objection, as the bank knows nothing as to 
that. 

Some printed forms refer to transfer of Dormant accounts, 
withdrawing them from the depositors’ ledger and transferring 
them to a special Dormant ledger. 

The separate vouchers should each state the number of the 
debit account as well as the number of the credit account. 

ASSIGNMENTS. 

The ordinary, well-known form of assignment is used; some 
forms relate especially to administrators and executors residing 
outside of the state, the assignment being made by them to a 
resident of the state, to comply with the law. (A payment bya 
bank to a foreign administrator or executor cannot usually be 
enforced without expensive ancillary letters, whilst a payment 
made to his assignee, resident of the state, may be enforced, and 
is a defense to the bank in making such payment). 

Some assignments have attached a receipt to be signed by 
the assignee. 

_ Assignments are, we believe, usually binding if the signature 
is witnessed, but many banks insist upon a notary’s certificate. 
. The following is the usual form: 


For value received I assign, transfer and make over unto ........ 
the whole amount standing to my credit in the books of the........ 
Bank and represented by bank book No. ........ issued by said 
bank; also all my right, title and interest in and to said 
book and the deposit which it represents. 


It is, we believe, common law that assignments properly made 
are valid after the death of the assignee; this should be borne in 
mind when dealing with depositors, and, as banks are often call- 
ed upon to supply forms to sick and dying depositors who wish 
to dispose of their savings, it is well in such cases to give them 
an assignment form, rather than an ordinary order to pay, which 
latter would be of no use if presented after the bank had knowl- 
edge of the depositor’s death. 

NOTICES OF WITHDRAWALS. 


In some parts of the United States, savings banks, as well as 
trust companies and banks with savings departments, require 





ere are 





SAVINGS AND TRUST DEPARTMENT. 801 


notice for all withdrawals; in some instances the notices are 
graduated in time, according to the amount desired to be with- 
drawn; in California the savings banks require six months’ notice 
on their “term deposits.’’ In Philadelphia the old Savings Fund 
Society, one of the oldest, if not the oldest, savings bank in the 
United States, requires a fortnight’s notice for all payments. 


Notices usually read: JI hereby give notice to the ........ Bank 
of my intention to withdraw @........ from my account No. ........ on 
en fe 

Some banks give their depositors who have filed notices a 
card saying: Withdrawal notice........ , Account No....... , Amount 
Dissent This notice is not negotiable and must be presented by 
depositor when withdrawal is made. Date of notice ........ , payable 


punnee or within ten days thereafter. 

There is no general rule of practice when these notices, duly 
given, are not called for payment. Many banks, we understand, 
cancel them after a certain number of days following due date; 
others stop the interest on the account as soon as notice is given; 
and when the money is not called for when due, it is, after a given 
period, placed again on interest. This means a loss of interest 
to the depositor, but it is justified by the fact that the bank is 
presumed to withdraw the money from loan or investment, 
and get the cash ready; the depositor cannot expect to receive 
interest under the circumstances, and, besides this, it is thought 
well to discourage the depositor in giving notices lightly or care- 
lessly. 

All savings banks have, of course, a clause in their by-laws 
authorizing them to demand notices from their depositors for 
their withdrawals. This is, and has been, availed of during a 
panic or great disturbance in the money market, and the last 
general example was the panic of 1893. It is a salutary clause, 
designed not only for the safety of the banks who cannot sud- 
denly realize their invested assets, or cannot do so without great 
loss, but also for the sake of the depositors; the requiring of 
notice of withdrawal has often succeeded in quieting the fears of 
depositors, and when the time expired and the notices were due, 
they did not come to the bank for their money. This was 
notably the experience of 1893 in New York savings banks. A sol- 
vent savings bank should never hesitate to put up a withdrawal 
notice when necessary; such notice is by no means a sign of weak- 
ness, as it strengthens the bank, permits it to realize at fair 
prices its loans and securities, and very often saves the deposi- 
tors their money and their interest. 

The usual notice permitted in the by-laws of the New England 
and Eastern States varies from thirty to ninety days. 
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STOP PAYMENT. 

Cards of a different color are substituted for the regular sig- 
nature card, when the bank has reason to be on its guard as to 
the account, or when payment is stopped. These cards act as a 
danger signal when drafts are presented and signatures com- 
pared before payment. 

The usual stop cards simply read: 

Caveat or, Stop Card, or, Payment stopped; or, Don’t pay. 

Some forms, however, give further details as to the reason of 
the stop order, such as Check; or, Book lost; or, Injunction; 
or, Hypothecated ; or, Writ of attachment, etc. 

A few of the printed forms contain the depositor’s request to 
stop payment of checks. A California form reads: Until written 
notice from me to the contrary, you will please stop payment of 
check on ........ Se ceninss in favor of......... : I ask this as acourtesy, 
and hereby release you from all liability in case of payment or 
non-payment. 

A New Jersey form for joint accounts reads: You are notified 
to stop payment of any money on account No. ........ in your in- 
stitution standing in my name and that of ........ for five days 
from date; it being understood that after the expiration of said 
time the notice is to be of no effect, and during said time to be 
binding on both depositors, unless revoked by both. The follow- 
ing is printed at foot: Not more than one stop notice within 
one year will be recognized against any account. 

A notice from New York simply says: Please pay no money 
on pass book No. ........ without my consent. 

Great care should always be exercised by savings banks in 
this matter of stopping payment on accounts; it should not be 
done lightly or without good reason, as this would expose the 
bank to a suit for damages; but any kind of notice received re- 
ferring to any account in the bank does, as a matter of fact, 
place the bank on inquiry. Stop payment signature cards prac- 
tically send these accounts back to some officer of the bank, who 
investigates the whole matter when payment is demanded. 

Notices received from depositors and others should be, when- 
ever possible, in writing and properly authenticated, and the 
stop payment order be approved by an officer of the bank. When 
the account is released a statement should be made on the card, 
and approved of, after which it should be filed separately to- 
gether with all other such releases. 

RECEIPTS FOR PASS BOOKS. 

Some banks issue regular printed receipts for pass books left 
at the bank, usually for entry of interest or to be balanced, and 
sometimes for safe keeping or transfer to new book; the book 
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is returned only on presentation of the receipt, which is usually in 
the form of a small card. 

We observe that a few banks give a card to their depositors 
when they close their account, saying: Please present this card 
when you wish to reopen your account; or, We thank you for 
your previous patronage and invite you to come again This is 
a very good idea. A few banks reopen old closed accounts and 
use the old book and number; these banks give a card, saying: 
This card calls for your book whenever you wish to reopen your 
account; or, Your savings pass book No. ........ will be preserved 
on file by this bank, and when making future deposits by pre- 
senting this card it can be quickly found. This is a poor prac- 
tice, fraught with some danger, as any experienced savings bank 
officer knows ; it is far better, under such circumstances, to give 
an entirely new book and number to the depositor who has pre- 
viously closed his account. 

RECEIPTS FOR COLLECTIONS. 

Forms for collections made by savings banks for account of 
their depositors who have deposits in other banks were described 
in the June number of the JouRNAL under the heading of ‘With- 
drawals.’’ Receipts for these collections are sometimes given by 
banks, although many of them refuse to give a receipt, as the 
collection is a gratis accommodation to their depositors. A Cali- 
fornia bank, in giving such receipt, adds a disclaimer of all lia- 
bility whatever until the proceedsin actual money come into its 
possession. 

RECEIPTS FOR AUXILIARY BANKS, 

These receipts are given to the banks for the small steel banks 
loaned to their depositors; they usually contain the rules of the 
bank as to the amount to be deposited and at what intervals, 
how often the steel bank is to be brought to the bank, etc. 

Some banks loan these steel banks to their depositors without 
exacting an initial deposit, and then the receipt says: Received 
from Bank, steel bank No. ........ , which is their property and 
which I agree to return them if I do not open an account with 
them within days. 

TRUSTEES AND COMMITTEES. 

These forms need not be specially described, as they are 
merely printed notices of special and regular meetings of the 
different Committees of the bank and of the board itself; also 
notifications of elections, blank forms for election tickets, etc. 

We observe a card sent monthly to the trustees of a New 
York bank, naming the date of the next meeting, and also giving 
the date of all the regular meetings for the year; a very compre- 
hensive idea. 
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SIGNATURES BY MAIL. 
The printed forms refer to 
1. Request of prospective depositor for the opening of an ac- 
count, agreeing to be governed by the by-laws, rules and 
regulations of the bank; this form is jointed, the second 
part containing the particulars as to opening accounts. 

2. Slips sent to prospective depositors for their signature, etc. 

3. Letters sent by banks advising the opening of the account, 

sending slip for signature, etc. 

4. Letters sent by banks requesting signatures, etc. 

Some of the slips have printed on the reverse side the by-laws 
of the bank—a good idea. Others give full instructions as to 
opening an account, depositing and withdrawing by mail. 

A form from New York for opening a Trustee account reads: 

I desire to open an account with ........ Bank in my name in 
trust for ........ , said account to be subject to my order as Trustee 
during my lifetime, and at my death the balance then due on the 
account to be paid to the order of ......... 

MAIL REQUESTS FOR BOOKS. 

Bank books have frequently to be sent for, for various purposes, 
such as balance, entry of interest, comparison with ledger, etc. 
The printed forms containing such request usually state the reason 
thereof. Some of these requests are made to ask depositors to 
reduce their balance to the legal limit, as no interest will be 
credited above this limit; also when it is desired to transfer the 
account because the ledger is filled, etc.; in the latter case it is 
well to mention, as a Massachusetts bank does, that there will 
be no loss of dividends on account of the transfer, and also to 
enclose a card for signature, etc. for the new account. 

MAIL REMITTANCES. 

These forms comprise 


1. Letters from depositors requesting or making remittance; 
these are sent by the bank when requested by depositors 
and are used as vouchers. 


2. Letters from banks advising remittances and returning books 
with entry. 


3. Letters from banks acknowledging receipt of remittances and 
advising credit of same. 


Some banks make a direct charge for postage and registry, 
others deduct the amount from remittance. 

A New York form on a self addressed postal card says: 

a Bank sends herewith §........ ae which is charged 
as requested to account No. ......... Please sign name or initial 
below and inail this card as an acknowledgment of receipt. Re- 
ceived the above amount on the ........ day of ........ __ 
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An Ohio bank in acknowledging receipt of, or forwarding a re- 
mittance, says: Amount standing to your credit after making 
above entry, §......... This form is stamped Memorandum not ne- 
gotiable. 

A Pennsylvania bank has separate blanks for acknowledging 
remittances as follows: 

1. Amount placed to credit. 

2. Amount placed to credit and book returned. 

3. Amount placed to credit with book and card for signature, 

etc. to be returned in stamped envelope enclosed. 

Form for returning book after comparison with ledger. 
. Form for returning new book transferred from old account. 
MAIL SUNDRIES. 

These are mainly instructions for the opening of accounts, 
depositing and withdrawing by mail. 

A Connecticut bank sends the following small printed slip with 
signature cards. 

How to sign your name. To every one outside the family circle 
the Christian and surname should be written in full. A married 
woman writes her name May Bruce Talbot and in a business letter 
adds beneath it in brackets (Mrs. John Talbot). An unmarried 
woman writes Miss in brackets before her full name to a stranger 
when a reply is expected. 

A New York bank has a few excellent little printed slips in 
different colors, as follows: 

1. Referring to your inquiry as to ........... As a rule it is use- 

Iess to apply to this or any other Savings bank in New 
York State as a reference for the business standing, respon- 
sibility, character or solvency of any ofits depositors. The 
only information which could ordinarily be given would be 
that such a person has a certain sum of money on Ceposit ; 
yet this might be drawn out the following day. It would 
be unsafe for the bank to give even that information un- 
Jess first furnished with the number of the account which 
is on pass-book. 

It must be remembered that these are not business 
banks, and cannot legally act as such; that they take the 
money of all comers without introduction or reference, and 
merely know them through their cash transactions. 

2. For the benefit of many correspondents in other states who 

appear to misapprehend the nature of Savings banks in 
New York, it may be stated that their functions are very 
strictly limited by a law to receiving moneys and invest- 
ing them in certain approved securities; that they cannot 
loan on real estate outside of this State, nor can they in- 
vest in or loan upon shares of any sort; that they have 
no capital stock; that the profits all belong to the depos- 
itors; that they do no commercial, exchange or collection 
business whatever, and do not even allow checks to he 
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drawn against deposits, but pay upon presentation of the 
pass-book only. No institution in our State can combine 
the office of a Savings bank with that of general banking, 
although we understand this to be the case in other localities. 


3. As we often have many depositors of the same name, we keep 
the accounts by NUMBER rather than by name, and we 
file all their correspondence in the same way. Therefore, 
when writing to the bank 

ALWAYS 

PLEASE GIVE THE NUMBER OF YOUR BOOK. 

PLEASE ADDRESS THE INSTITUTION, NOT ANY OF ITS 
OFFICERS. 

PLEASE ENCLOSE STAMP FOR ANSWER, NOT GUMMED 
FAST, BUT SLIPPED THROUGH A CUT. 

PLEASE WRITE NAMES VERY PLAINLY. 

A Massachusetts bank has a small slip reading: Jf you go to 
your post oftice and ask for an F government envelope, you will 
find that it is just the right size for our deposit books. As re- 
gards envelopes for pass books, the writer made it a practice to 
enclose one such, printed on thin paper, and self-addressed, in all 
letters sending the pass book or asking for it. 

SUNDRIES. 

Sundry printed forms are exhibited here. We remark one used 
for employees of a New York bank and reading as follows: 

I do solemnly swear that I will, to the best of my ability, per- 
form all such duties and services as shall be giver me in 
charge by virtue of my appointment to the office of ........ 
i Bares Bank, and that I will faithfully apply and 
protect the funds and property of the institution, and ac- 
count for the same under the control of the President or 
Board of Trustees 

Another form from Massachusetts is used for sworn answers 
by the Treasurer in accounts relating to deposits in the bank; 
perhaps our readers will be interested in this, and we herewith 
print it: 
sepaalia natadeiiaidandiiinddssabiiociaiilenes Plaintiff, 


sbialetiabsetnintliindikiabcbebaiundiinihia Defendant. 
deetlihaiinaihbiniaaaiiaiiaeiacieneaeent Trustee. 
TRUSTEE’S ANSWER. 

And now comes ........ , Treasurer of the ........ Bank, summoned 
as Trustee in the above-entitled action, and for answer 
thereunto, upon oath, says: That at the time of the ser- 
vice of the summons in said action upon the said bank, 
there were no goods, effects or credits of the said above- 
named defendant intrusted to, or deposited in the hands 
or possession of, the said bank. 

There was deposited in the said bank in the name and 
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subject to the order of the said above-named defendant the 


sum of ........ dollars. 
There was deposited in the said hank in the name of 
and subject to the order of........ the sum of ........ dollars; 


but that he, the said Treasurer, is ignorant, of his own 
knowledge, and is in doubt whether the last-named .......... 
is the person named as principal defendant in the said 
action, and, therefore, he asks that said court will, in its 
discretion, require the plaintiff in said action to give to 
the said savings bank such a bond of indemnity as by 
statute in such case provided, may be required. 

And he further states that, at the time of the service of said 
summons, there were no other goods, effects or credits of 
the said defendant intrusted to or deposited in the hands 
or possession of the said savings bank. 

And of this, he submits himself to an examination under oath, 
and asks to be discharged and for his costs. 

oe _— 
Treasurer of the ........ Bank. 


(Zo be continued in the next number.) 


Bank Legislation in Ohio. 

The proposed bill, a copy of which was received from Secretary 
Rankin of the Ohio State Board of Trade, has failed of endorsement 
at the recent Convention of the Ohio Bankers’ Association; it 
will form the subject of an address to be delivered on the 10th 
inst. before the Convention of the Savings Bank Section of the 
American Bankers’ Association in Washington, D. C., by Mr. N. 
Henchman Davis, President of the Central Trust & Safe Deposit 
Company of Cincinnati. Mr. Davis is President of the Ohio State 
Board of Commerce and a member of the Committee who drafted 
the bill, and, because of his thorough knowledge of the subject, 
his address will prove interesting to the many who are watching 
the trend of legislative events in Ohio. 

From a cursory glance at the proposed bill we would say 
that it appears to be carefully drawn by an experienced hand; 
we notice, however, a few defects and omissions, and will review 
and criticise the document in our next issue. 

We particularly note the absence of a provision for the pay- 
ment of trust accounts to the beneficiary at the death of the 
trustee; a statute permitting such payments is incorporated in 
the banking law of many States, and we fail to understand the 
reason of its having been omitted in the present proposed law; 
this provision is usually not mandatory, but it protects the 
bank in making such payments. 
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THE PAYING TELLER. 
By HERBERT P. WENIG, AUDITOR WINDSOR Trust Co. 


Comparatively few of a bank’s patrons realize the responsi- 
bilities attached to the position of a Paying Teller. A great 
many patrons of a bank have had dealings with the Teller for 
years, yet have not the slightest idea as to the modus operandi 
of his department. 

It is essential for a Teller to possess certain distinctive 
qualities to enable him to fill his position efficiently. By the 
lapse of memory or arithmetical inaccuracy he might cause more 
or less serious loss to the bank. Therefore it is necessary for 
him to have a good memory and to be accurate. 

He should be uniformly courteous in his treatment of his cus- 
tomers, displaying no prejudice, irrespective of their standing. 
He must not judge by outward appearance. Nothing is more 
deceptive than trying to gauge the financial standing of anyone 
by his sartorial aspect. There are many instances of the loss of 
depositors through the thoughtlessness or discourtesy of the Teller. 

The modern bank does everything possible to please its pat- 
rons, and a Paying Teller cando a great deal towards retaining 
the old and obtaining new patrons for his bank. 

. The bank must depend on his honesty and integrity in the 
handling of large sums of money. 

The system adopted by most modern banks has been per- 
fected so that the check on every department is absolute and 
there is little chance of any irregularities passing undiscovered. 
To this general statement the Paying Teller’s department is an 
exception. However, if his cash is counted and the sundry items 
carried as cash are checked frequently by an official of the bank 
and proved by the figures in the general ledger, any irregularity 
would go undiscovered but a short period. 

The Teller starts off every morning with only a sufficient 
amount of cash to meet all probable demands of the day; the 
rest of the money is kept in the vault. 

A greater part of the bills and coin is neatly done up in 
packages of different denominations, not only for his own con- 
venience, but also for the customers. The laborious method of 
wrapping coin has been replaced by the new coin wrapping ma- 
chine which mechanically wraps the coin in neat packages and 
at the same time registers the amount wrapped. 
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A good many customers insist on receiving new money, especi- 
ally the women patrons, and as new money is difficult to obtain 
at times, the Teller has to use discretion in paying it out so as 
to avoid any appearance of favoritism. 

When a check is presented for payment, the teller first scruti- 
nizes the payee and then the signature. He should be a student in 
reading human faces, and an expert in signatures, as he must 
memorize thousands of faces and signatures. Some forgeries are 
so hard to detect that it is almost impossible to tell them, there- 
fore it is well for the Teller to pay as much attention to the 
person presenting the check as to the signature. 

The signature of every depositor is kept on cards made for 
that purpose. These cards give his signature, his business and 
home address, the nature of his business, the name of the person 
by whom he was introduced, a statement of his previous or 
other accounts, and the date on which the account was opened. 
The back of these cards is reserved for remarks that may be of 
interest or value to the bank. These cards are filed alphabeti- 
cally in a cabinet and kept near the Teller’s window for immedi- 
ate reference 

The payee must be either known to the Teller or identified, 
exceptimg when checks are for small amounts and payable to 
cash, bearer, etc. He should see that the check is properly dated, 
and the amount written in the body agrees with the amount 
shown in figures. If the amounts do not agree he pays the amount 
written in the body of the check. 

When the check has been properly endorsed by the payee and 
the Teller is satisfied as to the drawer having sufficient funds to 
his credit, he pays the check. If for any reason the Teller cannot 
pay the check, such as the drawer not having sufficient funds to 
his credit, the payee not being able to have himself identified or 
the payment on the check having been stopped, he politely re- 
turns the check and in a few words gives the reasons for so do- 
ing. As an accommodation to the depositors the Teller frequently 
pays small checks drawn on other institutions. 

The checks when paid are entered in a memorandum book. 
They are entered alongside the depositor’s name, the checks drawn 
on the bank in one column, the ones on other banks in another. 
These latter checks are given to the Receiving Teller, the others 
are cancelled with the word “paid” perforated in the check and 
given to the balance book-keepers, who immediately charge the 
depositor’s account. 

At the close of business the Teller counts his cash and proves 
same by deducting the total amount paid out during the day 
from the cash he received and the amount he had on hand at the 
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beginning of business. The Teller is not infallible, and will at times 
pay out too much money or not enough, and it is here when he 
has need of a good memory, as only by his remembering almost 
every transaction of the day can he hope to trace his difference. 
A great many serious errors have been discovered by the Teller 
in this manner. He then proceeds to make up an itemized state- 
ment of his cash which must agree with the amount of cash shown 
in the general ledger. After receiving the proof of the Receiving 
Teller he makes out a final statement. The cash is then taken 
to the vault and locked up till the next business day. 

Whenever the Teller is in doubt, he consults the officers, thus 
putting some of his responsibilities on their shoulders, but, as a 
rule, he acts on his own judgment. 


SYSTEM IN THE SAVINGS DEPARTMENT. 


HERBERT O. KETNER, LAWRENCE SAVINGS AND TrRusT Co., NEW 
CASTLE, Pa. 


The wide-awake Savings Teller finds much food for thought 
and many directions in which to expend his mental energy aside 
from that of alwaysstriking a correct balance; yet it is undoubted- 
ly true, that in the Savings Department more than in any 
other part of a bank, clean cut system is necessary, for here as 
nowhere else take place such a multitude of small transactions 
that nothing short of rigid routine can speedily and accurately 
dispose of them. Anyone inclined to doubt this statement might 
be thoroughly convinced if he would allow me to demonstrate to 
him how a single careless transaction performed by another to 
save a moment’s time to the line outside the window caused me 
two weeks of ceaseless digging to root out the error. And were 
it not for the fact that considerable experience has given me a 
fairly keen scent for errors, two months instead of two weeks 
might easily have been consumed in locating this one. 

In our Savings Department, I believe, system has as nearly 
been reduced to its prime factors as in any similar institution in 
the country. It seems needless to say that the card system is in 
use, for certainly any other scheme for keeping such accounts 
would be unworthy of the name of system. The card system as 
such is too well-known among progressive institutions to re- 
quire any elucidation, but some phases of it, or some ideas re- 
cently applied to it, may be new. | shall attempt to give a com- 
prehensive description of our system in as few words as possible. 

First—all accounts must necessarily be run by number when. 
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the card system is in vogue. This precludes the necessity of any 
other index, and absolutely does away with the danger of getting 
accounts mixed because of similarity of names, which certainly 
must appeal to any savings bank clerk in a town of any size. 

Second—the Journal sheet on which is made a record of the 
account number, the depositor’s name and the amount of the 
deposit before it is entered on the pass book, does away with the 
use of deposit slips. Savings Tellers, just ponder on this advan- 
tage alone for a moment. Suppose the ordinary day’s business 
includes one-hundred deposits; three sheets will more than hold 
it, and, when the doors close, everything is in order to run your 
pencil down the line and place the total. No shuffling, no re- 
arranging, and, when the amounts are posted, no filing. 

Third—requiring the depositor to sign his name at the top of 
the card on which his account is kept gives access at once to 
both balance and signature. The value of this one feature, im- 
possible with a ledger, is beyond estimate in time. 

With these few hints as to the methods pursued and the ad- 
vantages to be gained thereby, I shall attempt to outline a day’s 
transactions. For the same reason that the retail clothier has in 
mind when he bends every effort to make a sale to his first Mon- 
day morning customer, we shall presume that our first customer 
wishes to make a deposit. He pushes in his book with a hand- 
ful of bills or coin in about as disreputable a condition as can be 
imagined. Any efforts that I have made thus far seem utterly 
inadequate to teach our savings depositors that there is any 
other way to hand bills in to a teller than squeezed into a ball 
or folded separately; but it is the savings teller’s business to get 
the money and come up each time smiling. Before entering the 
amount on the pass-book it is always entered on the Journal 
sheet to avoid the failure to enter it there later on; and any 
variation from this rule will sooner or later bear bitter fruit for 
the teller. This done the teller’s cash is safely in balance and the 
depositor will usually see to it that there is no failure to make 
the entry on the pass-book. When interest is to be added to the 
book from the entry which has already been made on the card 
ledger, this rule must also be borne in mind, and interest must 
be a secondary matter until the deposit has gone down on the 
Journal sheet. 

Having started the day well with a good-sized deposit, we 
shall presume that the next customer wishes to make a _ with- 
drawal. The receipt blank, which is the only form accepted for 
withdrawals, lies at hand on the left of the window. The system- 
atic savings teller never has to look for it or for any other of 
his tools; he could lay his hand on any one of them with one 
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attempt in the dark. These blanks are never placed on the check 
desks outside the counter to preclude the liability of their being 
used for commercial accounts and to insure their being properly 
filled in, since they are therefore necessarily filled in by the teller. 
Again, to insure against forgetfulness (which is the one error 
against which an accountant must ever be on his guard, and 
this he learns more surely every day he spends at his work) he 
places the account number on the receipt first. Let a novice go 
to the window and nine chances to one he will not fill in the ac- 
count number at all, which makes it necessary for the book- 
keeper tolookit up before posting. But, having filled in the receipt, 
he passesit out to the depositor, who steps back to the desk tosign 
it, and, meanwhile, the teller, who has retained his book, reaches 
to one side and draws up from between the other cards the one 
corresponding in number to the book which he holds in his hand. 
Before him is the depositor’s balance which should agree with 
that shown on the pass book, and at the top of the card is the 
depositor’s signature, and ere the depositor returns to the win- 
dow with the signed receipt the teller is there, having verified 
the balance and with an image of the proper signature in his mind. 
At night the journal sheets are totaled at the bottom, and 
the receipts which represent the total withdrawal are listed on 
the adding machine on a blank of the same size as one of the 
receipts. This blank is of a different color from the receipts, and 
is punched for binding as they are, so that, when a month's re- 
ceipts are bound together between pasteboard covers with cloth 
hinges, each day’s receipts are sub-divided by a sheet of another 
color bearing a list of the total withdrawals for that day. Post- 
ing these entries is the work of the next morning and is done in 
the following way. The backs of the journal sheets are left blank, 
and these sheets are wide enough for four rows of figures listed 
on the adding machine. The first row is a list of the totals of 
the cards on which deposits are to be entered, and the second 
row is a list of the same cards after the deposits have been en- 
tered; the difference, of course, should equal the total deposit 
for the day, and the record of the totals remains on the sheet 
in case it is necessary to refer to it to locate an error. Like- 
wise the third column is a list of the totals of cards on which 
withdrawals are to be entered, and the fourth column a list of 
the cards after they have been entered. This system of proof, if 
carefully adhered to, so far precludes the possibility of an error 
and renders so complete the record of the work done that it has 
been found necessary with us to take a trial balance from these 
accounts but once in six months, and in two-years-and-a-half but 
one error has slipped through and that was speedly located. 
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From what has been said it may readily be seen that every 
step of the operation of posting these accounts is a matter of 
permanent record, and when it is borne in mind that each step is 
run through all the transactions of a day before the next is en- 
tered into, it may also readily be understood why errors are few 
and not difficult to locate. To illustrate the point above, that 
each stepis run through the whole day’s transactions before the next 
is taken up, suppose fora minute that the old three column ledger 
is in use. Here a similar system of proof is in vogue, namely, 
that of entering on the journal a record of previous and subse- 
quent balances, but here the book-keeper makes both these en- 
tries at the same time, and is liable to the error of thinking one 
amount and entering another. When, as in our system, all pre- 
vious balances are recorded, then all entries made and finally all 
subsequent balances recorded, this error is impossible, and cor- 
responding errors are the book-keeper’s only bane. As these are 
of very rare occurrence indeed, the liability of error in this sys- 
tem with a wide-awake accountant may be practically eliminated. 

Unless the business done by the savings bank is unusually large, 
six month's journal sheets and one month’s withdrawal receipts 
may each be bound together for storing and reference. The small 
space occupied by these uniform sheets and slips will be a mat- 
ter of surprise to any one accustomed to any other system. More- 
over, dead matter withdrawn from the active card files and re- 
filed in other similar receptacles is so easy of access and so 
quickly disposed of that it becomes a matter of self-congratula- 
tion, increasing with succeeding years, to the clerk who has it in 
charge. Closed-out accounts are filed in separate files in exactly 
the same manner as active ones, and are, therefore, as easily 
located in case of need. 

Assuming that the savings teller is one who has learned to 
have a place for everything and to see that everything goes 
naturally to its place after being used, that he is a man who 
exercises judgment, as every man in a bank should, taking no 
unconscious steps, but requiring that the law of co-operation 
shall be rigidly followed by his head and his hands, assuming 
this, I say, I believe that he will find fewer thorns in his path- 
way if he make use of this system than any other now in vogue 
among savings institutions. . 


Savings Banks Printed Forms. 

In addition to the collection to be exhibited at the Savings 
Bank Section’s headquarters in Washington, two banks have also 
sent books comprising all the forms in use in each bank. Dele- 
gates will be interested in seeing in the book sent by the Phila- 
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delphia Saving Fund Society a transcript of what is claimed to 
be the first Savings bank account opened in the United States; 
in December 1816 one Curtis Roberts deposited the sum of $5 
in the above-named Society, and the following is a copy of his 
account: 


a December 2.................. fa $5.00 
EE RE i 5.00 
a | ee ee .40 
IE Wi vidisteicnniiniinnniiies a I ciccccinctininil $10.40 
ee [Seen _ 2 Ree .48 
$10.88 

NIE TIIE Socictshsitinsteniiniane Be CI cicctescnisecinas 12 


April 1....To Philadelphia Sav. Fund Society. $11.00 





Payments of Smali Amounts to Representatives of Deceased De- 
positors. 
NORTHWEST TRUST & SAFE DEPOSIT CO., ) 
SEATTLE, WASH., September 21, 1905. § 
Editor Savings and Trust Department : 

DEAR SIR—I have read the report of the Committee of the Savings Bank Section 
on ‘“Two-name” accounts, and think that, generally speaking, their views are sound. 
At the same time it would bea very great advantage if some uniform law could be 
passed providing that whether in ““Two-name accounts” or in “Individual accounts” 
(especially in the latter), when a deposit to the credit of a deceased depositor does 
not exceed $250 or $500, probate proceedings could be dispensed with. In England 
it is provided that such proceedings be dispensed with when the amount does not ex- 
ceed £100, and for your information I give below section of the Savings Bank Act 
of 1887 covering this point: 

THE SAVINGS BANKS ACT, 1887. 

(2) Where the sum in a savings bank which forms part of the personal estate of a 
person appearing to be deceased does not exceed one hundred pounds, then, if the 
regulations under this Act so provide, and subject to such regulations, probate, or 
other proof of the title of the personal representative of the deceased person may be dis- 
pensed with, and such sum may be paid or distributed to or among the persons ap- 
pearing in manner provided by the said regulations to be beneficially entitled to the 
personal estate of such deceased person, whether under such nomination of the de- 
ceased person as is allowed by the regulations, or by law, or as next of kin, or 
as creditors, or otherwise, or to among any one or more of such persons, exclu- 
sively of the others, or in case of any illegitimacy of the deceased person or his 
children, to or among such person or persons as may be directed by the said regu- 
lations, and the person making such payment shall be discharged from all liability 
in respect of the sum paid in accordance with the said regulations. 

It also occurs to meas very desirable that the Committee suggest some form to 
be adopted in the opening of Joint Accounts for the information of the members of 
the Section. I notice that in the current number of the Bankers’ Magazine a form is 
there suggested. Yours truly, E. SHORROCK. 


We will refer later on to the matter of paying small amounts 
to representatives of deceased depositors; regarding the form for 
opening Joint Accounts mentioned by our correspondent, it was 
printed in the BANKING LAw JOURNAL for July, 1905, page 519, 
together with many other forms in use by the leading Savings 
Banks in the United States. 
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INQUIRIES AND CORRESPONDENCE. 


HIS department is carried on for the benefit of all subscribers, who are entitled to submit 
questions of general interest, and expect prompt and careful consideration thereof, without 
charge. The names and places of those submitting inquiries are published, unless special request 


is made to the contrary. 


For unpublished replies, of a private nature, a reasonable charge is made. 


Indorser’s Recourse Upon Maker. 





Where A gave his note with B as indorser to C, who discounted it at bank, and A afterwards settled with C for an 
amount including the note, but did not compel C to take up the note and return it to him, and the bank afterwards 
compelled B to pay the note, opinion expressed that B can recover from A, free from latter’s defense against C. 





, Pa., September 14, 1905. 
Editor Banking Law Journal: 

DEAR S1R:—* A” a builder, engaged “C”’ a 
contractor, to build a certain number of houses. 
After the work had progressed “ A ” the builder 
got into financial difficulty. To aid him in ob- 
taining credit he gave a note to ““C” endorsed 
by “B”. “CC” took the note to the bank and 
put it up as additional collateral for money 
borrowed by “C”. After the notes were given 
but before maturity “A” the builder became 
insolvent. In adjusting his affairs “C” took 
certain properties, allowing some credits, but 
did not lift the notes or any part of them from 
the bank. After a certain period the bank 
compelled “*B” the payee, and first endorser, 
to lift the note. Now the point: Does “B” 
obtain title to all the rights of “D” the bank? 
A's attorney claims that while the bank had 
a claim against the maker that could not be 
disputed, when ““B” the payee and first en- 
dorser lifted the note he took it subject to set- 
offs and claims that “ A” the maker might have 
against “C” the original creditor and second 
endorser. 

B’s attorney claims that when “B” lifted 
the note from the bank he obtained the bank’s 
rights without any qualifications whatever, and 
even if “A” had settled every claim in full 
that “C” held against him, unless “ C”’ settled 
with the bank and lifted the notes so as to 
cancel B's obligation to the bank, the notes 
remain a just and valid claim against “A” 
whether in the hands of the bank or of “B”. 


VICE-PRESIDENT. 


Answer.-—The case as we understand 
it, is this: A owing C, gives him a 
note indorsed by B, which C indorses 
for value to bank. Subsequently there 
is a settlement or adjustment of affairs 
between A and C by which A settles 
with C for all his indebtedness to the 
iatter including that for which he gave 
the note, so that if C had taken up the 
note from the bank, he could not re- 
cover on it from A, as A would havea 
defense that it had been settled for in 
the adjustment. C however does not 
take up the note and the bank compels 
B, the first indorser, to pay it. 

The question is whether the clear 
right which B would otherwise have, 
upon taking up the note, to recover on 
it from the maker A, is affected by the 
fact that A has settled for the note 
with C and would have a set-off against 
it in the latter’s hands? 

We think not. B was no party to 
the adjustment and settlement between 
A and C any more than was the bank. 
The bank could have recovered judg- 
ment for the full amount against A, 
although A had settled with C for an 
amount which included the note, and 
we do not see why B, who has been 
compelled by reason of his contract of 
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indorsement, to lift the note from the 
bank, does not have equal right of full 
recourse upon A, irrespective of any 
adjustment between A and C. When 
A settled with C forthe note, he should 
have as a part of the transaction of 
settlement, required C to take it up 
and return it to him. Leaving it out- 
standing as an enforceable obligation 
in the hands of the -bank, not only 
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against the maker but against the in- 
dorser B, both justice and the law wil! 
require that he reimburse B who has 
been compelled to pay it. In other 
words the note in the hands of B is not 
subject to any claim or set-off which 
the maker may have against C, where 
B has been compelled to pay the note 
to the bank. 


Indorsement by Trustees. 


PLAINFIELD, N. J., September 21, 1905. 
Editor Banking Law Journal: 
DEAR SIR:—A check passing through our 
bank to-day bore the following indorsement: 


Pay Tradesmen’s National Bank, 
Philadelphia, or order. 


Lit ¥ Brother, 
Trustees for their depositors 


What is the significance of the language in 
the last line of the above? A. B.C. 


Answer :—The legal significance of 
the indorsement is that Lit & Brother, 
hold title to the check and transfer the 
same to the Tradesmen’s Bank, not in- 
dividually, but as trustees for their de- 
positors. 


Negotiable Note Secured by Kansas Mortgage. 


Indorsement of note to bona fide purchaser carries mortgage security—-Necessity that purchaser have assignment recorded 
considered. 





, W. VA., September 22, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—We have a loan to a customer 
of $200 on a collateral note secured by a note 
of $400, given by a party in Kansas, and the 
latter note is one of a series of notes, secured 
by a mortgage on Kansas property. . Three of 
the Kansas notes for like amounts have been 
paid, and tlie above note and one other are the 
balance of the mortgage loan. Our customer 
is well up in years, and his property here is 
mortgaged to about its full value. In case he 
should die, and the holders of mortgages against 
his property here should fail to realize enough 
to pay their Deeds of Trust, could they attach 
the balance coming to our customer in Kansas, 
the note he has here included ? 

In this state the endorsement on the back of 
a Deed of Trust note carries the mortgage, or 
Deed of Trust as it is called here, with it, and 
an assignment to a bank of such note, on a col- 


lateral note, would protect the bank. Is this 
the case under the laws of Kansas? 
WEST VIRGINIA BANK. 


Answer.—Under the law of Kansas, 
the indorsement and delivery of a ne- 
gotiable promissory note, secured by 
mortgage, carries the mortgage with 
it. In Insurance Co. v. Huntington, 
57 Kan. 744, the supreme court say: 
‘It is well settled that where a nego- 
tiable note is secured by a mortgage, 
the note is.the principal and the mort- 
gage isthe incident, and that an assign- 
ment of the note is an assignment of 
the mortgage.”’ And in an earlier case, 
Burhaus v. Hutcheson, 25 Kan. 625: 
‘‘The negotiable notes are the princi- 


-_pal evidence of the debt and the mort- 
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gageis merely ancillary. The mort- 
gage follows the notes; whoever owns 
the notes, owns the mortgage.” 

But it is probably necessary for the 
holder of the negotiable note to have 
an assignment of the real estate mort- 
gage to him recorded, in order to fully 
protect the security. Formerly,this was 
not so. In Burhaus v. Hutcheson, (al- 
ready cited) it was held that the bona 
fide holder of negotiable paper, trans- 
ferred to him by indorsement thereon 
before maturity, and secured by a real 
estate mortgage, need not record the 
assignment of the mortgage; that al- 
though the mortgagor should pay off 
the note or mortgage to the original 
mortgagee in ignorance of the assign- 
ment and transfer, this would not defeat 
right of the bona fide purchaser before 
maturity of the note and mortgage 
from recovering. And in Insurance 
Co. v. Huntington (decided in January 
1897) it was held that after assigning 
the note, which carries the mortgage, 
the mortgagee has no interest therein 
and no power to release or discharge 
the lien of the mortgage, and a release 
executed by him cannot affect the rights 
of the assignee; that where a prospec- 
tive purchaser or incumbrancer finds 
on the record a mortgage securing a 
negotiable note, anda release executed 
by the payee, he is put on inquiry con- 
cerning the rights of a possible assignee 
before maturity of the note and mort- 
gage. 

But in 1899, the following statute 
was enacted by the Kansas legislature, 
as part of an act in relation to assign- 
ments of real estate mortgages: 


‘‘In cases where assignments of real 
estate mortgages are made after the 
passage of this act, if such assign- 
ments are not recorded, the mortgagor, 
his heirs, personal representatives, or 
assigns, may pay all matured interest 


or the principal debt itself prior to the 
recording of such assignment, to the 
mortgagee, or if an assignment of such 
mortgage has been made that duly 
appears of record, then such payment 
may be made to the last assignee whose 
assignment is recorded in accordance 
with the provisions of this act, and 
such payment shall be effectual to ex- 
tinguish all claims against such mort- 
gagor, his heirs, personal representa- 
tives, and assigns, for or on account of 
such interest or such principal indebted- 
ness; and no transfer of any note, bond 
or other evidence of indebtedness, by in- 
dorsement or otherwise, where such in- 
debtedness is secured by mortgage on 
real estate within this state, shall pre- 
vent or operate to defeat the defense of 
payment of such interest or principal 
by the mortgagor, his heirs, personal 
representatives, or assigns, where such 
payment has been made to the mort- 
gagee or to the assignee whose assign- 
ment appears last of record under the 
provisions of this act: Provided, how- 
ever, that in all such cases the assignee 
who may hold such unrecorded assign- 
ment shall have aright of action against 
his assignor to recover the amount of 
any such payment of interest or prin- 
cipal made to such assignor as upon an 
account for money had and received 
for the use of such assignee,” Sec. 
4236, Compiled Statutes, rgor. 

This act, it is seen, while it does not 
require the recording of an assignment 
of a real estate mortgage, provides that 
if it is not recorded, payment by the 
mortgagor to the mortgagee or record 
holder, is protected, and defeats the as- 
signee’s right to recover it from the 
mortgagor, or out of his property, but 
limits his recourse to the assignor who 
has received the payment. Assuming 
the note and mortgage in question were 
executed after this law was passed, it 
would be necessary for the indorsee of 
the note to record an assignment of the 
mortgage, as a protection against pay- 
ment of the note by the mortgagor to 
the original mortgagee. But, further 
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than this, we think, the act does not 
go. In other words, the assignee of a 
negotiable note secured by real estate 
mortgage, would still be protected in 
the mortgage security, although the 
assignment was not recorded, against 
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attaching creditors of the original mort- 
gagee, or even against a subsequent 
assignee of the original mortgagee, 
unless the latter, having recorded his 
assignment, received payment from the 
mortgagor. 


Voucher-Check. 


Opinion expressed that submitted form is negotiable—undesirability of non-negotiable voucher-check stated 


BALTIMORE, September II, 1905. 
Editor Banking Law Journal : 

DEAR SIR:—I would like your opinion 
whether a voucher, the form of which is given 
below, would be negotiable paper, and whether 
the bank cashing it would become responsible 
for any subsequent claims made on the makers 
of the voucher by their customers ? 


No. 5 
BALTIMORE, September I, 1905. 
Pay to the order of Thos. Jones ¥ Co. 
One hundred no-100...........+. Dollars. 
Baltimore Grocery Corp. 
John Holmes, Treas. 
Andrew Williams, Prest. 


To BUSINESS COLLEGE BANK, 
BALTIMORE. 


$700.00. 





Back of voucher: 


Voucher No..5.. 
I i aivinie «aoe mh enele eae axe 


Received of.. Balto. Grocery Corp. 
their check No. 5 for $700.00 
in full settlement of account as below. 


a a? 


Sign here in acknowledgment of above 
receipt and endorsement of check. 


Er en pe eee 


You will notice that the back of the voucher 
has the words “Received of Balto. Grocery 
Corp. their check No. 5 for $100. in full settle- 
ment of account as below. * * * Sign here in 
acknowledgment of above receipt and Endorse- 
ment of Check. Signature, ............ P 

My impression is that under the Negotiable 
Instruments Act such qualifying words would 
make the paper non-negotiable, and would 


possibly make the paying bank responsible for 
any subsequent differences that might arise be- 
tween the two parties to the check on the con- 
signment described therein. 

Will you not also give me your general views 
on the desirability of voucher checks from a 
legal standpoint? It is apparent that they have 
come to stay, but we feel, and I think banks do 
generally, that it is to an extent putting the 
bookkeeping of their customers on the banks, 
and perhaps adding an undesirable amount of 
responsibility that had better be avoided. Are 


there any decisions on the subject ? 
CASHIER. 


Aunswer.—While numerous forms of 
voucher-checks are not negotiable in- 
struments and for that reason are ob- 
jectionable from the banking stand- 
point, we are inclined to think that the 
particular form submitted is negotiable; 
that its negotiability is not affected by 
the words on the back as they impose 
no condition affecting its absolute pay- 
ment. If the check contained some 
such provision as that it must be re- 
ceipted according to certain stated for- 
malities, otherwise it would not be 
paid, such formalities being different 
or additional to what the law would 
impose upon the payee of a negotiable 
instrument, the payment would depend 
upon such formalities being complied 
with, and the check would not be nego- 
tiable. But it has been held where a 
check provided that it was ‘‘in full of 
all demands,” such a provision does 
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not affect negotiability, as the instru- 
ment is for a definite sum of money, 
payable in money absolutely, and the 
order can only be satisfied by the pay- 
ment of that sum. There is nothing, 
we think, in the printed words on the 
back of the voucher submitted ‘‘re- 
ceived in full settlement of account as 
below” and ‘‘sign here in acknowledg- 
ment of above receipt and indorsement 
of check” which qualifies or makes con- 
ditional the absolute order or promise 
to pay the sum mentioned. Suppose 
the payee ignored such words and in- 
dorsed the check for value upon a place 
on the back other than indicated for 
the signature, and the bank refused 
payment. We think the indorsee for 
value before maturity, would be a 
holder in due course, entitled to en- 
force payment of the full-amount from 
the drawer; for the printed words on 
the back do not state that the check 
will not be paid unless indorsed in 
the particular manner mentioned; and 
unless such a condition can be implied, 
which is very questionable, it is a 
negotiable instrument. In a case re- 
cently decided by the Appellate Divi- 
sion of the New York Supreme Court* 
a voucher-check tendered in payment 
of a debt provided that it was ‘‘in full 
of account as per statement on reverse 
side of this voucher” and on the back 
were the words: ‘‘Endorsement by the 
payee is acknowledged of full payment 
and satisfaction of the account as fol- 
lows: etc.” The payee had the check 
certified by the bank and thereafter, 
while retaining the check, wrote the 
drawer giving credit for the amount 
on the account but declining to accept 
it as full settlement, and demanding 
payment of a balance claimed to be 
due. Inconsidering the case the court 


* See case published in this number. 
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treated the check as a negotiable in- 
strument, applying the provisions of 
the Negotiable Instruments Law there. 
to as to the effect of certification 
for the holder as a discharge of the 
drawer; and the court held that the 
amount of the debt being in dispute 
between the parties and unliquidated, 
as distinguished from a liquidated 
amount, the acceptance by the credi- 
tor of the check ‘‘in full” extinguished 
the debt. The language on the vouch- 
er in this case ‘‘indorsement by the 
payee is acknowledged of full payment 
in satisfaction of the account” is of 
substantially the same effect as the 
language on the voucher submitted 
‘received in full settlement of account 
as below” and ‘‘sign here in acknowl- 
edgment of above receipt and indorse- 
ment of check” and the case is there- 
fore an authority that the voucher- 
check submitted is negotiable. 

But apart from the particular voucher- 
check submitted, a large majority of 
voucher-checks in various forms and 
styles are not negotiable instruments 
and as such they are objectionable both 
from the standpoint of the bank which 
is asked to receive them on deposit as 
well as from the standpoint of the 
bank which is drawee. The bank 
which receives them on deposit and 
perhaps credits them as cash, has only 
the depositor to look to in the event of 
non-payment, for not being negotiable 
there would be no certainty of recourse 
upon the drawer because subject to 
equities between drawer and payee. 
And from the standpoint of the bank 
upon which such voucher-checks are 
drawn, while we do not think the bank 
paying a non-negotiable voucher-check 
would be responsible for any subse- 
quent differences which might arise as 
to the account as between drawer and 
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payee, the bank having complied with 
the terms of the order of its depositor, 
still additional burdens are imposed on 
the bank, as paying agent of its de- 
positor, in the matter of seeing that 
the requirements of the order are com- 
plied with before making payment. 
Elsewhere in the Journat we publish 
an article in which we discuss more 
fully the undesirability of non-negotia- 
ble voucher-checks from the banking 
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standpoint and suggest action, not only 
discountenancing such documents and 
excluding them from the clearing- 
houses and banking channels, but also 
urging that a standard form of nego- 
tiable voucher-check be adopted which 
would obviate the necessity, on the 
part of the bank official, of passing 
upon the negotiability of a large variety 
of forms in separate cases. 


Bonus as Usury. 


ANAMOOSE, N. D., September 15, 1905. 
Editor Banking Law Journal: 

DEAR SIR:—Supposing a party makes a loan 
at a bank and the note draws 12 4 interest. At 
the time the note becomes due the party says he 
cannot pay. The banker says, “Well, I'll not 
renew with you unless you give me $15.00 
(bonus),”” which was finally agreed to, and 
added to the note. 

Now, what I want toknow: Is this usury? I 
claim it is, and our attorney says it is not. 

Would you kindly oblige me by giving me 
the desired information. CASHIER. 


Answer.—The bonus exacted by the 
lender in addition to the lawful rate of 
interest is clearly usury. The contro- 
versy whether a bonus in addition to 


interest is usury, or not, generally 
arises in those cases where an agent of 
the lender exactsa bonus in addition to 
interest and depends upon whether it 
is proved that he does this independ- 
ently, without the knowledge or con- 
sent of the lender, in which case the 
loan is not rendered usurious, or 
whether the bonus to the agent is 
resorted to as a device for enabling the 
lender to procure more than the legal 
rate of interest, in which case the trans- 
action is usurious. But where, as here, 
the lender himself exacts the bonus, it 
is clearly a case of usury. 


Deposit in Another’s Name. 


Where a man opens an account ‘* Mrs, E. A. Smith by John Smith” and instructs the bank to pay upon his order, so 
signed, it is unsafe for the bank to regard John Smith as the owner, with right or authority to withdraw, as the form 
of the account indicates that Mrs. E. A. Smith is the owner and creditor. 


PUEBLO, COLORADO, September 8, 1905. 
Editor Banking Law Journal: 

DEAR S1R:—Will you kindly favor us with 
an opinion on the following case which has 
come to our notice ? 

A man started a savings account with a Sav- 
ings bank in his wife’s name and signed signa- 
ture card thus: 

; Mrs. E. A Smith, 
by John Smith. 
with instructions to pay on such signature. 


After several months had elapsed, Mr. Smith 
informs the bank that he wishes to withdraw 
the account, but that the Savings pass-book 
has been destroyed. The bank allows Smith 
to withdraw after giving an indemnity bond to 
protect them. Later on the man and wife have 
disagreements, and about a year after the 
money was withdrawn Mrs. Smith appears in 
the bank (the first time she has been there re- 
garding the account or to show that she had 
any claim on same) and states that she wishes 
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to withdraw, but that she cannot produce the 
bank book because she burned the same to pre- 
vent her husband from drawing the account. 
The question arises: Was the bank right in 
considering Mr. Smith only in the matter when 
withdrawal was made, and was Mrs. Smith 
negligent or not in not calling at the bank 
when the deposit was first made and learning 
who had authority to draw on same? 
ASSISTANT CASHIER. 


Answer,—It is a mistake often made 
by banks when John Smith, for ex- 
ample, brings in money and deposits it 
in the name of another, by his own, 
and instructs the bank to pay on such 
signature written by him, to assume 
that because John Smith deposits the 
money he, necessarily, has the right or 
authority to withdraw it, when deposit- 
ed inthisform. Ofcourse, if the money 
really belongs to John Smith, well and 
good; but the bank takes the risk if it 
pays John Smith on assumption that he 
owns it, and if it really belongs to the 
person in whose name it is deposited, 
and such person has not authorized 
John Smith to withdraw it, the bank, 
it has been held in some cases, will 
still be liable to the depositor. The 
reason given in these cases is that a 
deposit in this form is notice te the 
bank that the person named as deposi- 
tor is, or may be, the owner and be- 
cause an authority to deposit money in 
the name of another, does not include 
authority to withdraw it after it has 
been made. 

Forexample,in Brown v. Daugherty, t 
a husband took his wife’s money, in- 
herited from a former husband, to a 
bank and said: ‘‘I wish to make this 
deposit in my wife’s name—Mrs. Brown ; 
I will sign the checks.” The deposit 
was entered in the name of Mrs. Brown 
and paid out on checks signed by the 


t 20 B. L. J. 463. 


husband. The cashier never saw Mrs. 
Brown and she never was at the bank. 
Afterwards Mrs. Brown sued the bank 
and the bank had to pay the money 
again toher. The court said the legal 
effect of the deposit was to advise the 
bank the money belonged to Mrs. 
Brown, and the bank had no right to 
pay it except upon her order, or that of 
her authorized agent. 

Another case to the same effect was 
where money deposited by Varner Kerr 
in the name ‘‘ William Keir by Var- 
ner Kerr,” was paid out to the latter. 
But William really owned the money 
and the bank was compelled to pay it 
again to him. The court held* that 
as the bank knew the money belonged 
to William, having accepted it and 
entered it in the pass-book as William’s 
money, the fact that Varner deposited 
it gave him no authority to check it 
out. Three of the justices dissented 
in this case on the ground that Varner 
controlled the money and could put it 
in any name he pleased, and the bank 
could pay it out until notified not to 
do so. And in an Alabama caset 
where a man opened an account in his 
wife’s name, ‘‘Mrs, D. E. Taylor” and 
delivered the bank a signature card 
showing the signature to be recognized 
on checks to be ‘‘Mrs. D. E. Taylor, 
per C. E. Taylor” and after drawing 
two small checks, died, the court held 
his possession of the money was prima 
facie evidence of title in him; that the 
fund was payable on checks signed by 
Taylor in his wife’s name; and that 
there was not sufficient evidence of a 
gift to entitle her to the balance, as 
against his estate. This indicates that 
there may, in the future, be a con- 
trariety of judicial view upon the par- 





* Kerr v. Bank, 158 Pa. 305. 
+ Bank v. Taylor, B. L. J. March 1905, p. 187 
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ticular question we are considering. 
But, so far as the cases have gone, the 
weight of authority is in favor of the 
law as decided in the Brown and Kerr 
cases, and this makes it unsafe for 
banks, which receive deposits in such 
forms, to pay the money to the person 
making the deposit without first mak- 
ing inquiry or learning from the one 
in whose name the deposit is made as 
to ownership, or authority of the one 
making the deposit to withdraw. 

In the light of the Brown and Kerr 
cases, unless the Colorado court should 
take a contrary view, the deposit in 
the Colorado bank inthe nameof ‘‘Mrs, 
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E. A. Smith by John Smith” created 
the relation of debtor and creditor be- 
tween the bank and Mrs. E. A. Smith, 
and payment to John Smith was at its 
own risk, unless it could prove she 
authorized him to receive payment. 
But in this case, the bank having an 
indemnity bond from John Smith is 
protected. The question is asked: Was 
Mrs. Smith negligent in not calling at 
the bank when the deposit was first 
made and advising the bank as to 
ownership and authority to withdraw? 
The cases just referred to show that 
there was no duty imposed on her so 
to do. 


THE PEOPLES BANK, OF BUFFALO. 


As arule the enlarging of a bank’s quarters 
signifies prosperity. The Peoples Bank of Buf- 
falo certainly comes under this rule. On Sep- 
tember 11 this institution occupied its new and 
commodious banking office at the corner of 
Main and Seneca streets. This new home pos- 
sesses allthe modern conveniences that up-to- 
date banking institutions of to-day require— 
good light, good ventilation, plenty of room 
both in the lobby and behind the counters, and 
the fixtures, railings, floors, vaults, etc., are all 
of the latest and modern designs, mosaic floors, 
marble counters and bronze railings. 

The officers’ quarters are located at the south 


of the lobby, and each officer’s desk is easily 
accessible by the customers of the bank. 

During the construction and fitting of the 
room the details were looked after with much 
care by Mr. E. J. Newell, the cashier, and it 
was due to his careful attention that many mis- 
takes were avoided. 

In all, the new home of the Peoples Bank is 
a modern up-to-date banking room. This to- 
gether with the new location is bound to bring 
a large accretion of business. 

The officers are: A. D. Bissell, president ; 
C. R. Huntley, vice-president; E. J. Newell, 
cashier, and Howard Bissell, assistant cashier. 


A POPULAR TRAIN. 


Each month the “2oth Century Limited” on 
the Lake Shore and New York Central, between 
New York and Chicago, grows in popularity 
with the bankers and business men of the 
country. The reason for this is obvious. That 
is, the leaving and arriving time in both of the 
great cities is so_arranged, that a busy business 
man can transact, practically, a day’s business 
in either New York or Chicago before leaving, 
and arrive in the other city the following morn- 
ing in time to transact a full day’s business, 
Or, should he only require four to five hours in 
either city, and desire to return home the same 


day he arrives, he can take the return “2oth 
Century”’ on the day of his arrival and reach 
home the following morning at 9.30. 

Thus he has travelled nearly 2,000 miles, 
transacted an important piece of business, and 
is ready for business at the beginning of the 
second day at home. 

In other words, he can leave New York or 
Chicago at 2.30 P.M., arrive at his destination 
the next day at 9.30 A.M., leave the latter city 
the same day at 2.30 P.M., and arrive home the 
next morning at 9.30 A.M. 
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THE NEW YORK CLEARING HOUSE ASSOCIATION. 


At the annual meeting of the New York 
Clearing House Association, on October 2, 1905, 
the following officers and committees were elect- 
ed for the year ending October 2, 1906: 

President—Dumont Clarke, President Ameri- 
can Exchange National Bank; Secretary— 
Walter E. Frew, Vice-President Corn Exchange 
Bank; Manager—William Sherer; Assistant 
Manager—William J. Gilpin. 

CLEARING House COMMITTEE—William 
H. Porter, President Chemical National Bank; 
Valentine P. Snyder, President National Bank 
of Commerce; James Stillman, President Na- 
tional City Bank; J. Edward Simmons, Presi- 
dent Fourth National Bank; Richard Delafield, 
President National Park Bank. 

CONFERENCE COMMITTEE—Edward Town- 
send, President Importers’ & Traders’ National 
Bank; A. B. Hepburn, President Chase National 
Bank; A. S. Frissell, President Fifth Avenue 
Bank; William H. Perkins, President Bank of 
America; Edward C. Schaefer, President Ger- 
mania Bank. 

NOMINATING COMMITTEE—Stephen Baker, 
President Bank of the Manhattan Company; 
Gilson S. Whitson, Vice-President National 
City Bank; Francis L. Hine, Vice-President 
First National Bank; Gates W. McGarrah, Presi- 
dent Mechanics’ National Bank; Edmund C. 
Converse, President Liberty National Bank. 

COMMITTEE ON ADMISSIONS—James G. 
Cannon, Vice-President Fourth National Bank; 
Ruel W. Poor, President Garfield National 
Bank; Stuart G. Nelson, Vice-President Sea- 
board National Bank; Alfred H. Curtis, Presi- 
dent National Bank of North America; Edwin 
S. Schenck, President Citizens’ Central National 
Bank. 

ARBITRATION COMMITTEE — Frederick B. 
Schenck, President Mercantile National Bank; 
Thomas L. James, President Lincoln National 
Bank; Forrest H. Parker, President New York 
Produce Exchange Bank; Samuel Woolverton, 
President Gallatin National Bank; Cassimir 
Tag, President German-American Bank. 


It appears from the Manager's annual report 
for the year ending September 30, 1905, that 
the Clearing House transactions for the year 
have been as follows: 


Exchanges................ $91,879,318,369 00 
Balances 3.953,875,974 80 


Total transactions $95,833,.194,343 80 
The average daily transactions: 


Exchanges $302,234,599 89 
Balances 13,006,170 97 


$315,240,770 86 
Total transactions since organization of Clear- 
ing House (52 years): 
$1,657,547,640,106 75 
78,638.579.767 43 
$1,736,186,219,874 18 
Largest daily transactions on record, May 
1oth, Igor: 
Exchanges 
Balances 


Balances 


$598,537.409 64 
23,873,115 92 


$622,410,525 56 

Largest balances, Sept. 30, 1905, $33,995.793 16 
The debit balances were paid in as follows: 

U. S. bearer gold certificates.. $504,578,000 00 

U. S. order gold certificates .. 27,170,000 oa 

Clearing house gold certificates 3,421,975,000 00 

U. S. legal tenders and change 152,974 80 


$3.953.875,974 80 
Transactions of the U.S. Assistant Treasurer 
at New York: 
Debit exchanges 
Credit exchanges 
Debit balances 


$486,998,345 91 
301,158,349 96 
202,119,392 02 


16,279,396 07 
185,839.995 95 

The Association is now composed of 36 Na- 
tional Banks and 17 State Banks. The Assist- 
ant Treasurer of the United States at New 
York also makes his exchanges at the Clearing 
House. 

There are 51 Banks and Trust Companies in 
the city and vicinity, not members of the Asso- 
ciation, which make their exchanges through 
banks that are members, in accordance with 
Section 25 of the Constitution and amendments 
thereto. 








COMPARATIVE NEW YORK BANK STATEMENT, 


The following table shows the loans and deposits of the associated banks, reported to | 


New York Clearing House for the weeks ending Oct. 8, 1904, and Oct. 7, 1905, respective 
together with a computation of the proportionate increase or decrease of deposits for the year: 


BANKS. 





1904. 
Bank of N. Y., N. B. A.....| $ 20,560,000) 





Loans, 














Loans, || Deposits, 
1905. 1904. 

$ 17,254,000)) $ 20,477,000 
25, 308,000)| 35,015,000 
12,453,300 21,690,200 
20,955,000 || 25,596,000 
22,725,900 | 31,672,700 
5,587,000) 2,896,000 
170,576,400] 189,663,600 
24,040,500) 25,440,000 
5,844,900) 6,531,100 
8,930,200) 7,101,100 
2,669,800 2,180,200 
5,264,000) 5,010,000 
3,987,200) 2,701,000 
28,246,000) 23,379,800 
144,238,100) 156,738,600 
21,671,700|| 22,383,200 
3,517,900) 3,785,500 
6,200,900) 6,224,700 
2,283, 100| 2,574,700 
13,967,600 — 15,805,500 
49,253,800) 64,570,900 
7,511,000) 6,567,000 
18,202,909) 20,153,600 
3,293,390) 3,089,200 
6,923,400) 6,947,400 
7,141,000) 9,044,500 
31,318,000) 34,845,000 
9,050,300) 7,824,800 
23,490,000) 22,398,000 
67,184,000|| 88,820,000 
1,270,900 1,285,500 
19,133,800 24.7 23,000 
10,167,000)| 10,198,000 
96,889,200, 113,663,000 
8,502,200 7,174,600 
3+345,000 3,47 5,000 
4,894,700 5,496,300 
4,292,500 3,666,900 
44,67 3,800 58,058, 300 
10,072,300 10,402,500 
3,201,500 3,336,000 
2,807,800 5,682,800 
13,113,700 12,764,200 
7,446,500 7,989,500 
2,648,800 2,624,500} 
8,480,500 9.499.500 
4,025,000 4,020,000 
13,946,000 I 7,834,000) 
4,439,000 4.4.29,000) 
10,731,000 10,369,600 
5,677,200)| 5,824,400 
6,001,300 | 7,233,100 
4,832,000)| 4,400,000} 








Bank of the Manhattan Co..| 26,940,000) 
Merchants’ National ....... | 17,772,400] 
Mechanics’ National ....... | 23,715,000 
Bank of America.......... | 26,762,900 
Phenix National...........| 3,305,000 
Pratiomas City. .......6.005 190, 1 31,800) 
Chemical National.........| 25,051,100 
Merchants’ Exch. National..| 5,805 400 
Gallatin National.......... 9,069,800 
Nat. Butchers & Drovers’.. 2,232,300 
Mechanics & Traders’..... 4,600,000 
Greenwich. ............... | 2,571,000 
American Exchange Nat...| 30,597,400 
Nat. Bank of Commerce....| 167,027,500 
Mercantile National........ | 24,622,900 
{en | 3,074,100 
Chatham National......... 6,134,400 
EE ree 2,172,900 
Nat. Bank of N. America...| 16,754,900; 
Hanover National ......... 52,194,200 
Irving National ........... | 6,922,000 
Citizens’ Central National..| 16,320,200 
al claw «ak ain ak xii | 2,665,600 
Market & Fulton.......... 6,823,200) 
National Shoe & Leather...) 7,446,100 
Corn Exchange. ...........| 28,597,000 
are | 7,734,100) 
Importers & Traders’ Nat.. 24,825,000) 
2 ae 75,835,000 
East River National....... | 1,140,900 
Fourth National........... 21,927,000) 
Second National........... | 9,517,000} 
Pum National ............ 111,617,300) 
N. Y. National Exchange..! 7,800,000) 
See | 3,099,000) 
N. Y. County National... .. | 4,557,900! 
German-American......... | 3,794,800 
Chase National............ 48,350,800 
Pith Avenuc....... .seccs 9,483,100 
German Exchange......... | 2,733,500! 
reer 2,763,300 
Lincoln National.......... 12,037,500) 
Garfield National.......... 7,636,800 
Fifth National ............ 2,604,000 
Bank of the Metropolis..... 8,241,700) 
West Side Bank........... 3,563,000 
Seaboard National......... 15,299,000 
First National, Brooklyn... 4,116,000} 
Liberty National........... 11,466, 300] 
N. Y. Produce Exchange... 5+ 399,900 
New Amsterdam National..; 6,007,200 
Astor National............ | 4,570,000 

WN iccknee wees $1,145,989,200 





'81,059.740,900) $1,205,276,000 $1,059.261.700, 
! | 


t Deposits, |Per Cent. : 


1905. | 


29,688,000) 
15,976,20¢ 


Inc. 





Dec. 





"$ 15,885,000]... 


20,954,000) — 
24,705,100} .... 21.9 


4. 368,000) 
156,257,200) 


23,008,600] .... 
6,517,500] .... 
6,940,700] .... 


2,754,200) 
5,072,000 
4,364,700 
21,237,700 
129,836,500 


18,622,400] ... 


3,810,900 
6,228,200 
2,607,800 
12,101,100 
58,192,400 
7,111,000 
18,602,500 
3,806,200 


26. 


13. 
61. 


6,924,800] .... 


| 


9,324,500) 


39,044,000} 1 
8,734,500) I 





20,485,000) 


76,286,000] ... 


1,461,900} 


22,185,700] .... 


10,605,000] 


85,358,000) .. 


8,029,900) 
3:77 1,000 
5,906,706) 
4,216,100) 


51,165,200] .... 


11,237,500 
3,790,300 
5,696,400 

13,988,100 
7,650,800 
2,757+700 
9,717,200 
4,485,000 

15,693,000 
4,667,000 
8,780,500 
6,416,100 
6,875,900 
4,760,000 


= . 
= NU: 


wewumwnt 


* wi N& 


x 
OFMmoO: © 


“wn a 


O.1 |... 


ww * 





t United States Deposits included, $8,419,500. 








